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 Defendant, Village of Northbrook, ("Village"), by its attorneys, submits this 

Memorandum in Support of its Motion for Summary Judgment. 

NATURE OF THE CASE AND PRIOR PROCEEDINGS 

 This case concerns the zoning of, and activities permitted at, 3005 MacArthur Boulevard 

Northbrook, Illinois (the “Property”), a warehouse/office building located in one of Northbrook's 

industrial and manufacturing districts known as Sky Harbor Industrial Park.  Plaintiff purchased 

the Property in 2001 and desires to operate a religious assembly use, i.e., a church, on the 

Property.  However, the Property is zoned I-1 (Restricted Industrial), a zoning classification that 

does not allow the operation of religious (or non-religious) membership organizations.  Under 

the I-1 Industrial zoning, Plaintiff may use the Property in a variety of ways (including as 

administrative offices), but it may not conduct worship services or use the Property for other 

assembly-type uses. 

 In June and July of 2003, Magistrate Judge Nolan conducted a four-day evidentiary 

hearing on Plaintiff’s motion for a preliminary injunction.  Through its motion, Plaintiff sought a 

court order that would require the Village to allow Plaintiff to operate a church on the Property.  

On August 23, 2003, Magistrate Judge Nolan issued a Report and Recommendation, finding that 

Plaintiff’s motion should be denied because, inter alia, Plaintiff did not have a likelihood of 

success in showing that either the Village’s zoning of the Property, or its Zoning Code as a 

whole, was unconstitutional or otherwise violated any state or federal law.  See Petra 

Presbyterian Church v. Village of Northbrook, 2003 WL 22048089 (N.D. Ill.) (attached hereto as 

Exhibit A). 

 Plaintiff filed objections to the Report and Recommendation, but on March 8, 2004, the 

Court overruled those objections and entered an order denying the motion for preliminary 
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injunction.  See Petra Presbyterian Church v. Village of Northbrook, 2004 WL 442360 (N.D. 

Ill.) (attached hereto as Exhibit B).  Eighteen months later, the facts and the law remain the same.  

The Village’s zoning of the Property remains lawful and proper, and Plaintiff's position that it  

must be allowed to operate the Property as a religious assembly use should be rejected.  Further, 

to the extent that Plaintiff has articulated claims for non-injunctive money damages, based upon 

the theory that it was injured by the Village’s predecessor 1988 Zoning Code, the Village is 

entitled to summary judgment on those claims for the many reasons articulated below, including 

statute of limitations and the lack of a cognizable injury. 

The Court should grant summary judgment to the Village on all of Plaintiff’s claims and 

this case should be terminated.1  

                                                           
1 In the alternative, the Court should grant summary judgment on Plaintiff’s federal claims, but relinquish 
supplemental jurisdiction over its state law claims.  See, e.g., Hoagland v. Town of Clear Lake, Indiana, 415 F.3d 
693 (7th Cir. 2005) (after disposing of federal claims, district court properly refused to exercise supplemental 
jurisdiction over difficult state law claims). 
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UNCONTESTED FACTS 

The Village’s Current Zoning Treatment of Religious Assembly Uses. 

 The Village’s Zoning Code establishes the basic requirements for where in the Village 

uses, including religious assembly uses, may locate.  Statement of Agreed Facts ("SOF"), ¶¶ 12, 

113.  As of the date of this memorandum, there are at least 20 sites in the Village dedicated to 

religious worship in the Village, including synagogues, a diverse variety of churches, and an 

Islamic cultural center.  SOF, ¶ 25; Village's Statement of Facts ("Village's SOF") ¶ 1. 

 With respect to religious assembly uses, the Zoning Code was last amended in April 2003 

(“the April 2003 Amendments”). SOF, ¶ 113.  Under the April 2003 Amendments, religious 

assembly uses (classified as “Religious Organizations” in the Zoning Code) are permitted as of 

right in two Residential zoning districts (R1 and R2), and may locate in 16 additional zoning 

districts, subject to approval by the Village as a “Special Permit Use.”2 SOF, ¶ 116.  Under the 

April 2003 Amendments, neither religious assembly uses, nor secular “Membership 

Organizations,” may locate in the Village’s Industrial zoning districts (I-1 and I-2). SOF, ¶ 117. 

 As a result of the April 2003 Amendments, 70% of the land in the Village is located in 

zoning districts within which Religious Organizations may locate either as of right or by way of 

a Special Permit.  SOF, ¶ 119.    Plaintiff, however, chose to purchase property located in an I-1 

Industrial zoning district, an area of the Village that was never contemplated for use by Religious 

Organizations, and an area where Religious Organizations are not permitted.  SOF, ¶ 117. 

Under the April 2003 Amendments, a Religious Organization that desires to operate a religious 

assembly use on property currently zoned I-1 Industrial can, however, seek to re-zone its 

                                                           
2 Under current Illinois law, a municipality's decision to grant or deny a  Special Permit (sometimes call a Special 
Use Permit) is considered an administrative action, subject to judicial review via a petition of common law 
certiorari.  See, e.g., Novak v. City of Geneva, 2004 WL 2616301 (N.D. Ill. 2004). 
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property to a classification that allows Religious Organizations (by right or by Special Permit).  

SOF, ¶ 128. 

Under the April 2003 Amendments, neither are "Membership Organizations" permitted 

in the I-1 Industrial district.  SOF, ¶ 127.  Therefore, a non-religious "Membership Organization" 

that desires to locate in an I-1 Industrial district needs to follow the same general re-zoning and 

Special Permit process as a Religious Organization  (although, as compared to Religious 

Organizations, fewer zoning districts are open to Membership Organizations).  SOF, ¶ 128.  

However, if a non-religious Membership Organization was legally located in an I-1 Industrial 

district prior to the April 2003 Amendments, the Membership Organization may continue to 

operate on the site as a legal non-conforming use.  SOF, ¶ 129. 

The Village’s Zoning Treatment of Religious Assembly Uses Prior to April 2003. 

 Prior to the April 2003 Amendments, the Village’s 1988 Zoning Code regulated 

Religious Organizations by requiring that they be located only in the Institutional Building (IB) 

zoning district, and then only upon approval as a Special Permit Use.   SOF, ¶ 21.  Thus, under 

the 1988 Zoning Code, a Religious Organization that desired to operate a religious use on 

property outside of an existing IB district would be required to apply for both a zoning 

amendment (to the IB district) and a Special Permit.  Id.  Between 1988 and 2003 eleven 

Religious Organizations applied for re-zoning to IB and Special Permit approval.  SOF, ¶ 24, 66. 

Ten applicants successfully obtained the requested re-zoning and a Special Permit.  SOF, ¶ 24.  

The eleventh applicant was Plaintiff who, in 2001, withdrew its application before final action 

was taken by the corporate authorities of the Village.  SOF, ¶¶  66, 81-83. 

Although the required zoning relief sought by Religious Organizations was consistently 

granted under the 1988 Zoning Code, SOF, ¶ 24, the April 2003 Amendments were designed to 

 4
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further protect Religious Organizations by ensuring going-forward compliance with Section 2(b) 

of the Religious Land Use and Institutionalized Persons Act of 2000 ("RLUIPA") which, the 

Village believed, required the Village to eliminate zoning distinctions between Religious 

Organizations and secular Membership Organizations.  Village' SOF, ¶ 2. 

Plaintiff’s Purchase of the Site and Aborted Re-Zoning Efforts.  

 Since 1997 or 1998, Plaintiff has conducted worship services at Holy Trinity Lutheran 

Church in the neighboring village of Glenview, Illinois.  SOF, ¶ 30.  Sometime before 2000, 

Plaintiff formed a committee to search for a building that Plaintiff could purchase and operate as 

a church, and retained an experienced real estate broker to assist in the search. SOF, ¶ 35. 

In February or April 2000, Plaintiff identified the Property as a potential site for its 

church.  SOF, ¶ 35.  The Property was (and is) located within Sky Harbor Industrial Park, a T-

shaped area of land in the Village, bordered on the north by the Edens Highway Spur / Interstate 

94.  SOF, ¶ 38.  Sky Harbor is a "24 hour-a-day, 7 day-a-week industrial park" with constant 

truck traffic. SOF,¶ 39.  Because of the uses located in Sky Harbor, the industrial park generates 

an unusually large number of emergency 9-1-1- calls.  SOF, ¶ 40; Village's SOF, ¶ 3.  The 

buildings in Sky Harbor surrounding the Property house industrial uses, including a grinding 

polishing and stamping business, a tool and dye company, a heating and air conditioning 

company, an electrical contractor, a plumbing company, and a laboratory.  SOF, ¶ 41. 

 On October 10, 2000, at Plaintiff's request, the Village's Board of Trustees conducted a 

"preliminary review" of Plaintiff's application for a zoning map amendment whereby Plaintiff 

sought to re-zone the Property to IB.  SOF, ¶ 62.  At the "preliminary review," the Trustees 

provided Plaintiff with informal and non-binding feedback.  Id. 
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On December 8, 2000, Plaintiff entered into a contract to purchase the Property for $2.9 

million.  SOF, ¶ 63.  At the time it signed the contract, Plaintiff knew that, to legally operate a 

church on the Property, the Property needed to be re-zoned to IB and Plaintiff needed to obtain a 

Special Permit.  SOF, ¶ 64.  Thus, for Plaintiff’s protection, the contract included a “zoning 

contingency” clause that allowed Plaintiff to terminate the contract if it did not obtain the zoning 

relief needed to operate a church.  SOF, ¶ 65. 

 On December 26, 2000, with the help of an experienced land use law firm, then known as 

Piper Rudnick, Plaintiff formally applied to the Village for a re-zoning from I-1 Industrial to IB, 

and for a Special Permit.  SOF, ¶ 66.  Consistent with the Village Zoning Code, the Village Plan 

Commission held public hearings on February 20, 2001 and April 3, 2001.  SOF, ¶¶ 73, 75.  At 

the April 3, 2001 hearing, various surrounding property owners in Sky Harbor expressed concern 

that a religious assembly use near their properties would lead to land use conflicts, including 

safety problems, and could impair the operation of their businesses.  SOF, ¶ 76. 

 At its April 17, 2001 meeting, the Plan Commission recommended against Plaintiff’s 

proposed re-zoning.  SOF, ¶ 78.  On May 8, 2001, the Village Board reviewed the Plan 

Commission’s recommendations and asked the Village staff to prepare documents consistent 

with denial of Plaintiff’s re-zoning application.  SOF, ¶ 81.  However, the Village Board did not 

vote on Plaintiff’s application at its May 8, 2001 meeting.  Id.  On May 17, 2001, prior to the 

next meeting of the Village Board (at which a formal vote might have taken place), Plaintiff 

withdrew its application and the Village Board never formally acted on the application. SOF, ¶ 

83. 

After withdrawing its application for re-zoning, Plaintiff terminated the contract for the 

purchase of the Property.  SOF, ¶ 84, Village's SOF ¶ 4.  But shortly thereafter, Plaintiff re-

 6
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negotiated the contract and purchased the Property in October 2001 without any assurance of 

Village zoning approval.  Id.  Under the re-negotiated terms, the “zoning contingency” clause 

was eliminated and the price of the Property was reduced by $300,000, to $2.6 million.  SOF, ¶¶  

84-85.  Since withdrawing its application in May 2001, Plaintiff has never re-submitted a re-

zoning application of any kind to the Village.  SOF, ¶ 86. 

The State Court Injunction. 

 In May 2003, the Village first received information that Plaintiff might, contrary to the 

Village Zoning Code, be operating a Religious Organization at the Property, and might be in 

violation of other Village zoning and building regulations.  Village's SOF, ¶ 5.  On May 21, 

2003, the Village filed a Complaint and Motion for Temporary Restraining Order in the Circuit 

Court of Cook County (No. 03 CH 8779).  SOF, ¶ 94.  The Village's Complaint alleged that 

Plaintiff was in violation of the Village's Building Code, and the Village's Motion sought a 

temporary restraining order that would prohibit Plaintiff from using the Property in violation of 

said Code.  Id. 

 On May 28, 2003 the Circuit Court of Cook County (Judge William Maki) granted the 

Village's Motion and issued a temporary restraining order that limited Plaintiff's use of the 

Property.  SOF, ¶ 97.  On June 18, 2003, the Circuit Court entered a preliminary injunction order 

that enjoined Plaintiff and its attendees "from occupying the indoor premises of the [Property] in 

numbers exceeding 60 persons total at one time limited to general business purposes for 

meetings, classes, choir practice, office and business use, and washroom use."  SOF, ¶ 98.  On 

April 28, 2004, the Circuit Court entered an Agreed Permanent Injunction Order, which made 

the terms of the preliminary injunction permanent.  Plaintiff never appealed any of these three 

orders.  SOF, ¶ 99. 
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ARGUMENT 

I. Plaintiff’s Claims and Theories. 

 Plaintiff’s Second Amended Complaint contains thirteen counts, which assert different 

legal theories under the First Amendment and the Equal Protection Clause of the United States  

Constitution, the Religious Land Use and Institutionalized Persons Act (“RLUIPA”), and Illinois 

law.  Plaintiff’s theories can be broken down into three basic groups: 

 First, Plaintiff alleges that the Village’s current zoning framework is illegal because it  

excludes Religious Organizations from the I-1 Industrial district.  Therefore, according to 

Plaintiff, it is entitled to an injunction that allows it to operate a church at the Property.  See 

Second Amended Complaint Counts VI (Illinois RFRA) and XII (RLUIPA – Substantial 

Burden).  This challenge to the current zoning ordinance was addressed and rejected at the 

preliminary injunction stage.  See Petra Presbyterian Church, 2003 WL 22048089, * 7-*8 

(Equal Protection), *9-*10 (First Amendment), * 11 (RLUIPA).3  

 Second, Plaintiff alleges that, even if the Village’s current zoning framework regarding 

churches is legally sound, the Village’s pre-April 2003 zoning framework was illegal   This is 

essentially a facial challenge to the pre-April 2003 zoning framework.  From this premise, 

Plaintiff draws the conclusion that if the pre-April 2003 zoning scheme was illegal, then Plaintiff 

is entitled to an injunction that would allow it to operate at the site.  See Second Amended 

Complaint, Counts I (Equal Protection), II (RLUIPA – Equal Terms), III (First Amendment - 

Exclusion), IV (RLUIPA - Exclusion), V (First Amendment – Free Speech), VII (Illinois law), 

VIII (Illinois law).  This theory of injunctive relief was addressed and rejected at the preliminary 

injunction stage as well.  See Petra Presbyterian Church, 2003 WL 22048089, * 13-*15; Petra 

                                                           
3 Although Magistrate Judge Nolan and the Court addressed Plaintiff's challenge to the current zoning ordinance 
under each of these theories, a thorough reading of Plaintiff's Second Amended Complaint demonstrates that only 
Counts VI and XII are directed toward the current ordinance. 
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Presbyterian Church, 2004 WL 442360, *3-*4.  However, Magistrate Judge Nolan and the Court 

left open the possibility that if Plaintiff could prove that the Village’s pre-April 2003 zoning 

framework was illegal, then Plaintiff might be entitled to non-injunctive monetary damages. 

 Third, Plaintiff alleges that the Village’s 2001 “denial” of Plaintiff’s re-zoning 

application was illegal and, therefore, Plaintiff is entitled to a preliminary injunction.  See Count 

IX (First Amendment – Free Exercise), Count X (Illinois law), Count XI (Illinois law).  This “as 

applied” attack on the pre-2003 zoning framework was presented by Plaintiff and rejected by 

Magistrate Judge Nolan at the preliminary injunction stage.  As Magistrate Judge Nolan correctly 

pointed out, Plaintiff cannot challenge the Village’s action on Plaintiff’s 2000/2001 re-zoning 

application because Plaintiff withdrew its re-zoning application prior to any final Village 

decision on the application.  Petra Presbyterian Church, 2003 WL 220480089, * 12.  See also 

December 22, 2004 transcript of hearing before Magistrate Judge Nolan, pp. 5-7 (attached hereto 

as Exhibit C) (denying Plaintiff’s request for discovery which, according to Plaintiff, was in 

furtherance of its claims regarding its 2000/2001 re-zoning application). 

 In addition, Plaintiff asserts Count XIII (confusingly designated in the Second Amended 

Complaint as an additional Count XII), which is captioned “First Amendment Establishment,” 

but textually alleges selective enforcement of the Village’s zoning ordinance.  Whatever the 

label, this claim fails for numerous reasons, including the fact that the limits on operations that  

Plaintiff now challenges were imposed by a permanent injunction order of the Circuit Court of 

Cook County and, therefore, any attack on these court-ordered restrictions is barred by the 

Rooker-Feldman doctrine. 
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II. The Village’s Current Zoning Framework is Legal. 

 With respect to its current zoning framework, the Village is entitled to summary 

judgment on Plaintiff’s “substantial burden” claims which are brought under Section (a)(1) of 

RLUIPA and under Illinois RFRA (775 ILCS 35/15).  Through these claims, Plaintiff asserts that 

the current ordinance, which does not allow Plaintiff to operate a church on the Property, 

“substantially burdens” Plaintiff’s exercise of religion. 

 As Magistrate Judge Nolan correctly concluded, the fact that this particular site might be 

unavailable to Plaintiff does not rise to the level of a “substantial burden,” especially when other 

potential sites are available in the Village, either as of right or through a Special Permit.  See 

Petra Presbyterian Church, 2003 WL 22048089, *11.  SOF, ¶¶ 116, 119. 

 Magistrate Judge Nolan’s conclusion is reinforced by several recent cases that post-date 

her Report and Recommendation.  These cases conclude that the inability of a religious 

institution to obtain zoning approval at its preferred location is not a “substantial burden” on 

“religious exercise.”  See, e.g., Civil Liberties for Urban Believers ("C.L.U.B.") v. City of 

Chicago, 342 F.3d 752, 760-62 (7th Cir. 2003) (ordinance that did not permit churches to operate 

in Manufacturing districts and required churches to obtain Special Use Permits in Business and 

Commercial districts did not “substantially burden” churches; even if the plaintiff churches 

would not be able to locate at some of their preferred sites, there was ample opportunity to locate 

at other sites in the city); Christ Universal Mission Church v. City of Chicago, 362 F.3d 423 (7th 

Cir. 2004) (no substantial burden when church purchased property zoned Manufacturing, a 

district in which churches are not permitted); Midrash Sephardi, Inc. v. Town of Surfside, 366 

F.3d 1214, 1226-28 (11th Cir. 2004) (where plaintiff congregations were not allowed to operate 

in a particular zoning district there was no substantial burden because “although they are not 

 10
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permitted to locate in the business district, the congregations have the alternative of applying for 

a permit to operate only a few blocks from their current location”); San Jose Christian College v. 

City of Morgan Hill, 360 F.3d 1024, 1035 (9th Cir. 2004) (no substantial burden when plaintiff's 

preferred site might be unavailable; even if the City were to turn down plaintiff’s PUD 

application, there would be no substantial burden where “there is no evidence in the record 

demonstrating that [the] plaintiff was precluded from using other cites within the city.”).4

 The Village recognizes that in a recent case, Sts. Constantine and Helen Greek Orthodox 

Church, Inc. v. City of New Berlin, 396 F.3d 895 (7th Cir. 2005), the Seventh Circuit found a 

RLUIPA “substantial burden” violation when a religious institution was denied the zoning 

change it requested.  However, the plaintiff in New Berlin made an “as applied” challenge to the 

city’s denial of its site-specific re-zoning application.  Conversely, there can be no "as applied" 

challenge here, as Plaintiff withdrew its 2000/2001 re-zoning application prior to a decision by 

the Village and has not attempted to seek zoning relief of any kind under the April 2003 

Amendment.  SOF, ¶ 86.  Under these facts, Plaintiff cannot, as a matter if law, demonstrate the 

current zoning framework, on its face, creates a substantial burden.5

 

                                                           
4 Similarly, such a limitation does not create a “substantial burden” under Illinois RFRA (Count VI).  No zoning 
case has been decided under Illinois RFRA.  However, in the context of an inmate’s access to religious materials, 
Diggs v. Snyder, 775 N.E.2d 40 (Ill. App. Ct. 2002) holds that there is no “substantial burden” where the material 
“was not required by the basic tenets of [his] religion.”  Likewise, Vision cannot seriously assert that its tenets 
require that its church be on a particular site, when alternative sites are available.  Alternatively, once the Court 
grants summary judgment to the Village on Vision’s federal claims, it should decline to exercise supplemental 
jurisdiction over Vision’s state law claims, including Count VI.  See 28 U.S.C. § 1367(c)(3). 
     
5 Even if the Court were to assume that a re-zoning application would be denied, New Berlin does not hold that all 
zoning denials cause a substantial burden.  Rather, New Berlin’s specific holding is that when there is no rational 
reason to deny a re-zoning, there may be a substantial burden.  Id., 396 F.3d at 899-900 (it was not rational and, 
therefore, a substantial burden for New Berlin to deny zoning relief where the applicant provided "complete 
satisfaction" for the contingency that supposedly concerned the city).  This Court cannot evaluate, nor speculate on, 
the Village’s reasons for “denial” when no zoning application has been denied.  However, as to the Village’s overall 
zoning framework, it is undisputed that the April 2003 Amendments, which exclude both religious and secular 
assembly uses from Industrial districts, serve rational health, safety and planning purposes. SOF, ¶ 118; Village's 
SOF ¶¶  17-18. 
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III. Plaintiff’s Attacks on the Village’s Pre-April 2003 Zoning Framework Fail. 

 A. Plaintiff’s “As Applied” Claims Regarding the Village’s Action on Plaintiff’s  
  2001 Re-Zoning Application Were Never Ripe (Counts IX, X and XI). 
 
 Through Counts IX, X and XI Plaintiff purports to challenge “the Village’s refusal to 

rezone 3005 MacArthur to allow [Plaintiff] to worship.”  See Second Amended Complaint, ¶ 61 

(Count IX).  See also ¶ 67 (Count X) and ¶ 77 (Count XI – re-pleading ¶ 67). 

The Village, however, never “refused” to re-zone the Property.  Rather, Plaintiff 

withdrew its re-zoning and Special Use application before the Village Board acted on the 

application. SOF,  ¶¶ 81-83.  There is no actual controversy between the parties with respect to 

the Village’s "anticipated" ruling on Plaintiff's re-zoning petition, which Plaintiff withdrew prior 

to the Village Board's vote.  Plaintiff's attack on the Village's non-decision is simply not ripe.  

See generally Wisconsin Right to Life, Inc. v. Paradise, 138 F.3d 1183, 1187 (7th Cir. 1998) ("A 

court is not permitted to prescribe how a state must deal with disputes that have never arisen and 

may never do so .  .  .   Such a foray is the paradigm of an advisory opinion."); see also Vashi v. 

Charter Township of West Bloomfield, 159 F.Supp.2d 608 (E.D. Mich. 2001) (plaintiffs' civil 

rights complaint, which challenged Township's "decision" on plaintiffs' special use application, 

was not ripe when plaintiffs withdrew their application after an unfavorable plan commission 

recommendation, but before a vote by the Township Board) aff'd, 74 Fed. Appx. 575 (6th Cir. 

2003); National Advertising Co. v. City of Miami, 402 F.3d 1335 (11th Cir. 2005) (plaintiff's 

challenge to city's billboard statute was not ripe when plaintiff failed to obtain a formal denial of 

its billboard permit application). 
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 Because there was no final Village action for Plaintiff to challenge, the Village is entitled 

to summary judgment on the parts of Plaintiff’s Complaint associated with Plaintiff's aborted 

2000/2001 re-zoning and Special Use application.6  

  B. Plaintiff’s Facial Attacks on the 1988 Zoning Code Cannot Lead to   
  Injunctive Relief.  
 
 Plaintiff also makes a series of facial challenges to the 1988 version of the Zoning Code.  

Specifically, Plaintiff asserts that the pre-April 2003 version of the Zoning Code was illegal 

because Religious Organizations could not locate in I-1 Industrial districts, but other 

Membership Organizations could locate in such districts as of right.  See, e.g., Second Amended 

Complaint, ¶ 24.  Based upon the assumption that the 1988 Zoning Code was illegal, Plaintiff 

requests two forms of relief: (1) injunctive relief allowing it to operate a church; and (2) 

monetary damages. 

 As discussed below, see sub-section III. E, the 1988 Zoning Code was not illegal.  But 

even if it were, Plaintiff would not be entitled to the relief it seeks.  The first form of relief, 

which is based solely upon Illinois law7, was rejected by the Court.  In its ruling on Plaintiff's 

motion for preliminary injunction, the Court held that, even if the Village’s prior zoning 

framework was flawed, Illinois law would not, in contravention of the current zoning framework, 

allow the church to operate as a “prior non-conforming use.”  See Petra Presbyterian Church v. 

Village of Northbrook, 2004 WL 442360, *4. 
                                                           
6 This ripeness argument is distinct from an "exhaustion" defense, based on Williamson County Regional Planning 
Commission v. Hamilton Bank of Johnson City, 473 U.S. 172 (1985), which, in certain circumstances, requires a 
plaintiff to seek relief in state court before bringing § 1983 land use claims in federal court.  See, e.g., Forseth v. 
Village of Sussex, 199 F.3d 363 (7th Cir. 2000) (discussing application of Williamson County to different types of 
land use claims).  Here, the Village is not suggesting that Plaintiff could have or should have raised either state or 
federal claims in state court.  Rather, because the Village never acted on Plaintiff's 2000/2001 Special Permit 
application, claims based upon Plaintiff's withdrawn application are unripe for review by any court. 
 
7 Plaintiff’s request for injunctive relief based upon its  federal law claims concerning the 1988 Zoning Code were 
rendered moot by the Village’s April 2003 Amendment, which cured all potential defects in the Zoning Code.  See 
Petra Presbyterian Church, 2003 WL 22048089, * 6;  Petra Presbyterian Church v. Village of Northbrook, 2004 
WL 442360, *2. 
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As the Court properly recognized, to be considered as a "prior non-conforming use" 

under Illinois law, the use in question must have been legal at the time of its inception.  See, e.g., 

City of Marengo v. Pollack, 782 N.E.2d 913 (Ill.App.Ct. 2002); Wright v. County of DuPage, 

736 N.E.2d 650, 659 (Ill.App.Ct. 2000).  Here, at the time Plaintiff began using the Property for 

assembly purposes (e.g., worship services), it did not have the proper occupancy permits under 

the Village's Building Code, nor proper zoning, and was, therefore, decidedly illegal under both 

Village codes.  See, e.g., Wright,  at 659.  Because Plaintiff’s use of the Property as a church was 

never recognized as a legal use, it cannot now be deemed a legal non-conforming use.  Id. 

 Plaintiff theorizes that if the 1988 Zoning Code was illegal, then no zoning restrictions 

applied to the Property and Plaintiff’s operation of a church in the absence of any zoning 

restriction was “legal.”  See Second Amended Complaint, ¶ 51.   There are several flaws in this 

argument.  First, no Illinois court has recognized, or even contemplated, the creation of a prior 

non-conforming use under such a scenario.  Second, Plaintiff’s alleged belief that the 1988 

Zoning Code was illegal (whether accurate or not) does not make Plaintiff's use a "legal" use. 

 Likewise, Plaintiff did not obtain a “vested right” to operate as a church prior to the April 

2003 Amendment.  See Petra Presbyterian Church, 2004 WL 442360, *4.  A property owner is 

entitled to a “vested right” to a prior zoning classification only when it has made substantial 

expenditures in good faith reliance upon the probability that zoning approval from the 

municipality in question is forthcoming. 1350 Lake Shore Associates v. Mazur-Berg, 791 N.E.2d 

60, 73 (Ill.App.Ct. 2003). 

Zoning approval is “probable” only when the property is unquestionably zoned for the 

use in question and no discretionary approval remains.  See Northern Trust Co. v. County of 

Lake, 818 N.E.2d 389, 399 (Ill.App.Ct. 2004) (when conditional use permit from County was 
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necessary, there could be no vested right).  Expenditures made when there is no “probability” of 

zoning approval are not made in good faith and do not count toward a vested right.  See, e.g., Tim 

Thompson, Inc. v. Village of Hinsdale, 617 N.E.2d 1227, 1237 (Ill.App.Ct. 1993). 

In this case, it was never “probable” that Plaintiff would obtain zoning approval from the 

Village because the Property was located in an I-1 Industrial district where Religious 

Organizations were not zoned "as of right," but required a re-zoning to IB and a Special Permit.  

Indeed, from the time that Plaintiff first investigated the Property, Plaintiff knew that it would 

need zoning relief in the form of a re-zoning to IB and a Special Permit.  SOF, ¶ 64.  Plaintiff 

even negotiated a zoning contingency clause in its Purchase Contract to guard against the 

possibility that zoning approval would not be forthcoming.  SOF, ¶ 65. 

Plaintiff has theorized that it could obtain a vested right if it expended money in reliance 

on its belief that the 1988 Zoning Code was illegal.  See Second Amended Complaint, ¶¶ 53-55.      

However, no Illinois case has found a vested right based upon a landowner's mere hunch that the 

current zoning is improper or illegal, followed by expenditures supporting that hunch.  The 

correct way to remedy allegedly improper zoning is to file suit and challenge the zoning. 

Spending money “in reliance” on a future court decision regarding the zoning cannot, and should 

not, secure a vested right.8  

 C. Plaintiff’s § 1983 Damage Claims Regarding the 1988 Zoning Code   
  Are Barred by the Statute of Limitations. 
  
 Both this Court and Magistrate Judge Nolan left open the possibility that Plaintiff could 

assert a non-injunctive claim for money damages based upon the alleged illegality of the 1988 

                                                           
8 Further, there is no evidence that Plaintiff actually relied upon the supposed unconstitutionality of the 1988 Code 
when it purchased the Property.  Plaintiff’s allegations regarding the constitutionality 1988 Code may be an after-
the-fact legal argument, but there is no evidence that Plaintiff's decision-makers had formed an opinion as to the 
constitutionality of the 1988 code at the time Plaintiff purchased the property, or that Plaintiff spent money in 
reliance upon the probability that the code would be held unconstitutional at some later date. 
 

 15

Case: 1:03cv01936 Document #: 114 Filed: 10/24/05 Page 20 of 69 PageID #:537



Zoning Code.9  With respect to Plaintiff’s RLUIPA claims, neither injunctive nor money 

damages are available when a municipality acts to correct alleged infirmities in its zoning 

ordinance by an amendment and the amended ordinance complies with RLUIPA.  See C.L.U.B., 

342 F.3d at 762. 

 That leaves Plaintiff’s § 1983 claims (for alleged violation of the First Amendment and 

the Equal Protection Clause).  With respect to damage claims based upon an alleged violation of 

the First Amendment, two recent Seventh Circuit cases demonstrate that these claims are barred 

by the applicable two-year statute of limitations, which, as discussed below, began to run no later 

than December 2000. 

 Plaintiff asserts that the 1988 Zoning Code was unconstitutional and that it was damaged 

by that ordinance.  It is well settled that § 1983 claims brought in Illinois are subject to a two-

year statute of limitations based upon Illinois’ personal injury statute, 725 ILCS 5/13-202.  

However, “while state law determines the length of the limitations period, federal law determines 

the date of the accrual of the cause of action [and] a claim accrues for § 1983 purposes when the 

plaintiff knows or should know that his or her constitutional rights have been violated.” 

Behavioral Institute of Indiana, LLC v. City of Hobart Common Council, 406 F.3d 926, 929 (7th 

Cir. 2005).  As the 7th Circuit explains, “[t]his inquiry proceeds in two steps.  First, the court 

must identify the injury.  Next, it must determine the date on which plaintiff could have sued for 

that injury.”  Id. at 929. 

 Here, Plaintiff alleges that it was injured by the 1988 Zoning Code because the Code did 

not allow it to locate in the I-1 Industrial district as of right.  This facial attack on the 1988 

                                                           
9 But no such relief is available under Illinois law.  In zoning challenge cases, Illinois provides only injunctive relief.  
See Village of Bloomingdale v. CDG Enterprises, 752 N.E.2d 1090, 1099 (Ill. 2001) (Illinois Tort Immunity Act 
bars money damages claims related to municipality’s denial of zoning approval); O’Malley v. Village of Palos Park, 
805 N.E.2d 308, 316 (Ill.App.Ct. 2004) (same); PBM Stone, Inc. v. Palzer, 622 N.E.2d 71, 76 (Ill.App.Ct. 1993) 
(same). 
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Zoning Code is distinct from any claim Plaintiff might have regarding its attempt to obtain a 

Special Permit under the 1988 Code.  Indeed, as framed by Plaintiff, this claim asserts that 

Plaintiff was not obligated to engage in the Special Permit process because the requirement that 

Plaintiff obtain a Special Permit was, itself, unconstitutional. 

 Plaintiff knew about this provision of the 1988 Zoning Code in the year 2000 when it 

negotiated to purchase the Property, indeed this is why Plaintiff originally negotiated a zoning 

contingency clause in its contract.  SOF, ¶¶ 64-65.  Giving Plaintiff the benefit of the doubt, 

Plaintiff unquestionably was aware of this provision and its significance no later than December 

26, 2000, when Plaintiff filed its application for a re-zoning to IB and Special Permit approval in 

accord with the provisions of the 1988 Code.  SOF, ¶ 66.    That is, if Plaintiff's alleged injury is 

its inability to locate a church at the Property "as of right," then Plaintiff knew it was injured no 

later than December 26, 2000. 

 Throughout 2000, Plaintiff could have initiated suit against the Village and argued, as it 

does now, that the Religious Organization provision of the 1988 Zoning Code was facially 

unconstitutional.  Plaintiff, however, did not file suit until 2003, well after expiration of the two-

year statute of limitations.  On this point, the Seventh Circuit’s recent decision in Hoagland v. 

Town of Clear Lake, Indiana, 415 F.3d 693 (7th Cir. 2005), is instructive.  In Hoagland, the 

plaintiff challenged town zoning ordinances that regulated the location of helicopter pads.  The 

plaintiff’s complaint included a § 1983 damage claim.  The Seventh Circuit affirmed dismissal of 

the § 1983 claim on statute of limitations grounds.  The Seventh Circuit noted that the ordinances 

the plaintiff challenged “were last substantively amended on April 9, 2001,” and effected the 

plaintiff’s helicopter operations as of that date, but the plaintiff did not file suit until June 23, 

2003, more than two years after the ordinances were enacted.  The Seventh Circuit also rejected 
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the plaintiff’s effort to extend the statute through various extension doctrines such as tolling and 

estoppel. 

 The same result is warranted here.  Although the Village does not suggest that Plaintiff 

could have sued in 1988 when the disputed provisions of the Zoning Code were enacted, Plaintiff 

certainly became aware of the provisions and their impact on Plaintiff’s efforts to locate at the 

Property no later than December 2000 when the re-zoning application was filed.  Once Plaintiff 

knew that the disputed provision prevented it from locating at the Property "as of right," its time 

for filing a lawsuit began to run.  That time expired well before Plaintiff filed this case on March 

18, 2003. 

 D. Plaintiff Lacks Standing to Assert a Section 1983 Claim Because it Has No 
“Injury in Fact.” 

 
 To assert a claim for damages under § 1983, an organizational plaintiff, like an individual 

plaintiff, must demonstrate that it has an “injury-in-fact” that is “concrete and particularized” and 

“actual or imminent, not conjectural or hypothetical.”  See Friends of the Earth, Inc. v. Laidlaw 

Environmental Services, Inc., 528 U.S. 167, 180-81 (2000).  When the plaintiff’s claim is 

founded upon the United States Constitution, it is not sufficient that a plaintiff merely allege that 

a particular statute or action violated the Constitution.  Rather the plaintiff must have been 

"actually injured" by the alleged constitutional violation.  See Memphis Community School 

District v. Stachura, 477 U.S. 299, 306-309 (1986); Wisconsin Right to Life, 138 F.3d at 1186 

("A litigant cannot create a case or controversy just by making an untenable 'facial' attack on a 

statute; actual injury [is] essential no matter how the challenge is cast.") 

 Here, Plaintiff lacks the “injury-in-fact” or "actual injury" necessary to challenge the 

1988 Zoning Code.  As an organization, Plaintiff cannot assert a constitutional injury on behalf 
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of its individual members.  Rather, Plaintiff’s standing must be based upon its own alleged injury 

as an organization.10  

 In discovery, the Village asked Plaintiff to produce a Rule 30(b)(6) witness who could 

testify to Plaintiff’s economic damages.  Plaintiff produced Mr. Suk Keun Kim as its 30(b)(6) 

witness.  Village's SOF, ¶ 6.  When asked to confirm and quantify Plaintiff’s alleged damages, 

Mr. Kim stated that neither he nor anyone within the church could provide any detail.  Id. 

 Subsequent to Mr. Kim’s deposition, Plaintiff submitted the report of an alleged expert 

on church finances, Thomas Rainer.  The report concluded that Plaintiff, as an organization, 

would have generated greater revenue had it been able to locate its church at the Property, rather 

than having to use a borrowed facility.  Village's SOF, ¶ 7. 

 However, while Rainer's report states that attendance records are "critical" to an 

understanding of future church income, his estimate of  lost revenue was based upon a lack of 

such necessary data, i.e., he was missing relevant historical attendance and income records. 

Village's SOF ¶¶, 8-9.  In addition, Rainer admitted to his lack of knowledge about critical 

factors affecting Plaintiff's growth rate, thereby rendering his growth projections unreliable (e.g., 

quality of ministers, church vision, community identity, and congregation age-income giving 

demographics). Village's SOF,  ¶¶ 10-12.  Finally,  Rainer admitted that he used an untested and 

unproven methodology for analyzing lost revenue based upon conducting church operations in a 

borrowed facility (there is no peer research, industry papers, or peer concurrence supporting his 

methodology).  Village's SOF,  ¶¶ 14-16.    As a result, Rainer's report is wholly speculative and 

                                                           
10 Even if Plaintiff could claim "associational standing," a doctrine that, sometimes, allows an organization to bring 
suit on behalf of its members, Plaintiff could not meet the "injury-in-fact" requirement by alluding to the injuries 
that its members (i.e., congregants) have allegedly suffered.  See Irish Lesbian and Gay Organization v. Giuliani, 
143 F.3d 638, 650 n. 5 (2nd Cir. 1998) ("ILGO does not have standing to request damages on behalf of its members 
to redress [alleged loss of opportunity to express message]"); Sanner v. Board of Trade of the City of Chicago, 62 
F.3d 918, 922-23 (7th Cir. 1995) ("We are not aware of any cases allowing associations to proceed on behalf of their 
members when claims for monetary, as opposed to prospective, relief are involved."). 
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unreliable.  See generally Fuesting v. Zimmer, Inc., 421 F.3d 528, 534-37 (7th Cir. 2005) 

(analyzing Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993), discussing the 

standards for the admissibility of expert opinion testimony, and reversing jury verdict where the 

plaintiff's expert witness rendered an opinion that did not meet the Daubert standard).  In sum, 

Rainer’s report and opinion is deficient as an expert report and cannot supply the predicate for 

Plaintiff’s “injury-in-fact.” 

Without Rainer’s report, Plaintiff lacks any proof of damages or injury, and, therefore 

lacks standing to challenge the 1988 Zoning Code.  See, e.g., New Creation Fellowship of 

Buffalo v. Town of Cheektowga, New York, 2004 WL 1498190 (W.D.N.Y), * 13-*17 (where 

plaintiff could not identify tangible loss, not-for-profit religious corporation lacked necessary 

injury-in-fact to challenge town’s allegedly unconstitutional conduct). 

 E. The Village’s Pre-2003 Zoning Framework Was Constitutional. 

 Even if the Court were to evaluate the 1988 Zoning Code on the merits, it would find that 

the 1988 Zoning Code did not violate Plaintiff’s Free Exercise or Equal Protection rights. 

 It is true that the 1988 Zoning Code did not, on its face, treat Religious Organizations and 

secular Membership Organizations in the same manner.  However, the United State Supreme 

Court has recently held that a law which lacks facial neutrality is, nevertheless, constitutional so 

long as the object of the law is not discriminatory.  See Locke v. Davey, 540 U.S. 712 (2004). 

 In Locke, a Washington State law excluded students who majored in “devotional 

theology” from its college scholarship program.  Id. at 716-17.  A student who wished to pursue 

such a degree sued the State and alleged that the program violated his right to Free Exercise 

under the First Amendment.  Id. at 717-18  The plaintiff asserted that the law’s lack of facial 

neutrality (i.e., its exclusion of students who pursued religious education) made the law 
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presumptively unconstitutional and triggered strict scrutiny, which, according to the plaintiff, the 

law could not meet.  Id. at 720. 

 The Supreme Court rejected this argument and the plaintiff’s focus on the text of the law 

alone.  Instead, the Supreme Court framed the Free Exercise claim as a question of whether the 

history, text and operation of the scholarship program “suggests animus toward religion,” and the 

Court answered that question in the negative.  Id., at 725. 

 That same inquiry into the Village’s 1988 Zoning Code yields the same result.  Although 

the text of the 1988 Zoning Code distinguishes between Religious Organizations and 

Membership Organizations, that distinction was not the product of hostility toward religious 

organizations, and the operation of the Code between 1998 and 2003 demonstrates that religious 

organizations were regularly and consistently successful in obtaining the zoning relief necessary 

to locate in the Village. 

 With respect to the history of the 1988 Zoning Code, the Village’s Director of 

Community Planning, Thomas Poupard, explained that the provision of the 1988 Zoning Code 

allowing Membership Organizations to locate in Industrial districts was based upon a valid and 

logical planning assumption that these Membership Organizations (e.g., union halls and trade 

organizations) would be compatible with, and complementary to, industrial uses located in the I-

1 and I-2 Industrial districts.  SOF, ¶ 14.  Meanwhile, because the Zoning Code allowed for the 

possibility that any property in the Village could be re-zoned to IB, religious institutions could, 

potentially, locate anywhere in the Village.  SOF, ¶¶ 21-22. 

 This lack of discriminatory intent is borne out by the implementation of the 1988 Zoning 

Code.  Between 1988 and 2003, all ten religious organizations that sought re-zoning to the IB 

district (and a Special Permit) obtained the necessary zoning approval from the Village.  SOF, ¶ 
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24.  To use the Supreme Court’s words, “far from evincing the hostility toward religion which 

was manifest in Church of Lukumi Babalu Aye, Inc. v. Hialeah, 508 U.S. 520 (1993) .   .  . the 

entirety of [the Village 1988 Zoning Code] goes a long way toward including religion in its 

benefits.”  Locke, 540 U.S. at 724.  Neither the design, nor the implementation, of the 1988 

Zoning Code evidences a hostility on the part of the Village toward religious assembly uses.  

Therefore, Plaintiff’s Free Exercise claim regarding the 1998 Zoning Code fails. 

 Having lost on its Free Exercise claims, Plaintiff is entitled to no more than rational basis 

scrutiny on its equal protection claim.  See Locke, 540 U.S. at 721 n. 3 (“Because we hold that 

the program is not a violation of the Free Exercise Clause, [   ] we apply rational-basis scrutiny to 

[the plaintiff’s] equal protection claims.”). 

 For the reasons discussed above, the 1988 Zoning Code passes rational basis scrutiny.  

That is, the inclusion of secular Membership Organizations in the Industrial districts was 

intended to allow uses that were compatible and complementary to manufacturing and industrial 

uses.  SOF, ¶ 14.  Religious Organizations were excluded from Industrial districts, but had the 

opportunity to locate anywhere in the Village with a re-zoning to IB and Special Permit 

approval.  SOF, ¶¶ 21-22. 

 Significantly, the framework of the 1988 Zoning Code is similar to the framework 

employed by the City of Chicago and upheld by the 7th Circuit in C.L.U.B.  In that case, some 

secular assembly uses were afforded more opportunity than churches to locate in certain 

Commercial and Manufacturing zoning districts, but the City’s overall framework, which 

allowed churches -- but not other uses -- to locate in Residential zones meant that “churches still 

fare better than many other nonreligious assembly uses.”  C.L.U.B., 342 F.3d at 766.  Here, the 

evidence shows that during the time the 1988 Zoning Code was in operation, many Religious 
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Organizations took advantage of the opportunity to re-zone Residential property to IB.  SOF, ¶ 

24.  Overall, the 1988 Zoning Code promoted the Village’s legitimate land use interests and met 

the rational basis test. 

IV. Count XIII is barred by the Rooker-Feldman Doctrine. 

 In Count XIII of its Second Amended Complaint (captioned "First Amendment 

Establishment" and incorrectly denominated in the Second Amended Complaint as Count XII), 

Plaintiff alleges that the Zoning Code "as applied" to Plaintiff limits Plaintiff's activities at the 

Property in several ways.  The regulations allegedly include a limitation on the number of people 

who may occupy the building at various times and the type of events Plaintiff may conduct at the 

Property.  See Second Amended Complaint, ¶ 85.  Plaintiff also alleges that "on information and 

belief" several other "religious facilities in Northbrook were not required to meet and do not 

meet the prohibitive conditions described in paragraph 85."  Id. ¶ 86. 

 Essentially, Plaintiff is alleging that the Village has selectively enforced certain parts of 

its Zoning Code solely against Plaintiff thereby, according to Plaintiff, violating the 

Establishment Clause of the First Amendment.  However, the "conditions" to which Plaintiff 

refers were never actually imposed on Plaintiff by the Village. 

 The first "condition," limiting occupancy of 60 people on Sundays, was imposed not by 

the Village, but by the Circuit Court of Cook County through the Permanent Injunction for 

violations of the Village Building Code.  SOF, ¶ 98.   Because Count XIII seeks to attack and 

upset the judgment of the Circuit Court, this claim is barred by the Rooker-Feldman doctrine and 

should be dismissed for lack of subject matter jurisdiction per Fed.R.Civ.P. 12(b)(1).  See 

Frederiksen v. City of Lockport, 384 F.3d 437, 438-39 (7th Cir. 2004) (discussing proper form of 

dismissal when the Rooker-Feldman doctrine is applicable). 
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 At its core, the Rooker-Feldman doctrine prevents a party from challenging the decision 

of a state court through, for example, a federal law claim that could have been brought as a 

defense to the prior state court action.  Here, Plaintiff's Establishment Clause claim is based upon 

the very terms of the permanent injunction order issued by the Circuit Court. 

 If Plaintiff believed that those terms violated the Establishment Clause, it could have 

appealed the Circuit Court's ruling.  Plaintiff cannot, however, assert a claim against the Village 

based upon the terms of a state court order.  See, e.g., Crestview Village Apartments v. United 

States Department of Housing and Urban Development, 383 F.3d 552, 554-57 (7th Cir. 2004) 

(plaintiff's § 1983 and Fair Housing Act claims against defendant the City of Kankakee and 

Kankakee officials were barred by Rooker-Feldman where the plaintiff's federal claims were 

based upon the city's conduct in a state court action to enforce the city's building code and an 

agreed settlement order entered by the state court judge; the plaintiff's federal claims necessarily 

implicated and challenged the state court judge's order). 

 The other alleged "conditions" were not imposed at all.  Rather, they were proposed by 

Plaintiff and discussed by the Plan Commission in the context of Plaintiff's Special Permit 

application, but were never adopted by the Village or applied to Plaintiff.  SOF, ¶¶  77, 78. 

 Perhaps Plaintiff is asserting that other, similar, applicants for a Special Permit were 

given Special Permit approval (without these alleged conditions).  If that is Plaintiff's claim, 

Plaintiff lacks standing because it withdrew its Special Permit application prior to a Village 

decision on the application.  Further, Plaintiff has not described, with any specificity, the 

circumstances surrounding the approval of any other religious institutions that sought a Special 

Permit (e.g. were these other institutions located in an industrial park?).  Thus, even if Plaintiff 

could base its case on the Village's failure to approve its Special Permit application, Plaintiff 
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would have no claim because it has not demonstrated that it was "similarly situated" to other 

Special Permit applicants who received approval.  See, e.g., Nevel v. Village of Schaumburg, 297 

F.3d 673, 681 (7th Cir. 2002) (to prove a selective enforcement or a "class of one" claim, the 

plaintiff must show, at a minimum, that it was similarly situated in all respects to another person 

who received preferable treatment). 

CONCLUSION 

 WHEREFORE, for the foregoing reasons, the Court should enter summary judgment in 

favor the Village on all counts of Plaintiff's Second Amended Complaint.  In the alternative,  

Count XIII should be dismissed for lack of subject matter jurisdiction. 
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