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1. CASE INFORMATION AND BACKGROUND 

A. Jurisdictional Statement. 

The City of San Leandro ("the City") concurs in appellant's Statement of 

Jurisdiction. FRAP Rule 28(a)(4), (b)(1). 

B. Statement of Issues. 

1. Does a municipality impose a "substantial burden" on the 

exercise of religion within the meaning of the substantial burden provision of the 

Religious Land Use and Institutionalized Persons Act ("RLUIPA," 42 U.S.C. § 

2000cc(a)) by declining to rezone industrial land for religious assembly use where 

(1) the land has never been zoned to allow religious or non-religious assembly 

uses, (2) approximately fifty-four percent (54%) of the remaining land area of the 

City, including 196 properties located in commercial and industrial zones, is zoned 

to allow for religious and other similar assembly uses, and (3) there is no evidence 

of arbitrary action or intentional discrimination against religious uses? 

2. May the need to preserve a limited number of uniquely suited 

properties for industrial use consistent with a city's adopted general plan qualify as 

a compelling governmental interest for purposes ofRLUIPA? 

3. Does the "equal terms" provision ofRLUIPA (42 U.S.C. § 

2000cc(b )(1)) require cities to treat commercial recreational, commercial 

entertainment and other commercial uses the same as religious or non-religious 

"assemblies" for zoning purposes? 

4. Do content neutral zoning regulations that allow religious 

assembly uses in fifty-four percent (54%) of a city violate Free Speech rights under 

the First Amendment because they do not allow religious assembly uses at all 

locations in the city? 

1 
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C. Statement of The Case. 

This case involves claims by a religious organization that the City violated 

its rights under RLUIP A and the First Amendment. Some claims originally 

asserted by the Church were abandoned during briefing below, specifically claims 

for alleged violations of the rights to free association and freedom of assembly 

under the First Amendment. I Excerpts of Record ("ER") 36:25-27; IllER 

515:12-516:15. Others have been abandoned on appeal including the Church's 

claims under the "total exclusion" provision ofRLUIPA (42 U.S.C. § 

2000cc(b )(3)), and free exercise of religion, equal protection and due process 

claims under the First and Fourteenth Amendments. I ER 30-33, 37-42; III ER 

512:14-514:18,516:16-517:27. 

Subject to the foregoing, the City concurs with appellant's Statement of the 

Case. 

D. Statement of Facts. 

Back in 2006, religious assemblies, i.e. churches, were allowed in all 

residential zones in the City of San Leandro ("the City" or "San Leandro") with a 

conditional use permit ("CUP"), or in approximately 52% of the City. II ER 250, 

,-r,-r 7-8; 2 Supplemental Excerpts of Record ("SER") 1249. The City has 45 

existing churches and had received only one application for a new church use in 

the previous 10 years. That application was approved in 2000. II ER 249, ,-r 5; 

251, ,-r 13. Accordingly, the zoning appeared to provide ample room for churches. 

In March 2006 representatives of appellant Faith Fellowship Church, a local 

affiliate of the International Church of the Foursquare Gospel (collectively "the 

Church"), met with City staff. The Church had expanded its congregation from 65 

persons in 1993 to allegedly as many as 1700 total attendees at the three worship 

services conducted at its existing 577 Manor Boulevard location. III ER 485, First 

Amended Complaint ("FAC"),-r 12; 2 SER 1343:24-1344:1; 1345:15-16. The 

2 
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Church has also undertaken numerous charitable, social and educational activities 

at its Manor Boulevard campus, including youth ministries, feeding the 

disadvantaged, weight management classes and other programs. III ER 499, 503-

504, ,-r,-r 59, 68, 69. The Manor Boulevard campus and its parking facilities are 

allegedly no longer adequate to serve the Church's needs. The Church believed, 

however, that it had found an ideal solution in a vacant industrial building located 

on three parcels at 14600-14850 Catalina Street ("the Catalina property"). 1 SER 

1136:19-25. 

City representatives advised the Church that the Catalina property was zoned 

IP (Industrial Park), and that assembly uses such as churches were not allowed in 

that zone. To pursue relocation to that site, the Church would have to apply for 

amendments to the Zoning Code to allow churches with a CUP, and then file for the 

CUP. City staff advised that the Church could also apply to change the zoning from 

IP to IL (Industrial Limited) since this was a more appropriate zone. II ER 252-

254, ,-r,-r 15-18. The Church was apparently optimistic. It entered into a contract to 

buy the property on March 24,2006. 2 SER 1219, 1230. This original purchase 

contract was contingent on the Church obtaining entitlements from the City to allow 

church uses on the Catalina property. 2 SER 1226. Just four days later, however, 

this contingency was deleted by the Church. Approximately two months later the 

Church filed its rezoning application. 2 SER 1241; II ER 254, ,-r 19. 

City staff quickly recognized that the application raised City-wide policy 

issues about locating assembly uses in industrial zones. This precipitated an 

evaluation of potential options for expanding potential locations for religious and 

other assembly uses into non-residential zones. II ER 254-259, ,-r,-r 18, 20-31; 1 

SER 1031-1032. After obtaining policy direction at various public meetings, City 

staff proceeded to prepare draft zoning amendments to create a new Assembly Use 

Overlay zone ("AU Overlay") which would allow assembly uses with a CUP on 

3 
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suitable properties in non-residential zones. II ER 258-260, ,-r,-r 29-33. Selection of 

the properties for the AU Overlay zoning was governed by eight (8) objective 

planning criteria developed by City staff on the basis of City general plan policies: 

• Site not located along a major commercial corridor. 

• Site not located in the Downtown, Bayfair, Marina 

Boulevard/SOMAR or West San Leandro Business District general 

plan "Focus Areas." 

• Site not located in a regional-serving retail area. 

• Site not located inside the Downtown Transit-Oriented Development 

Strategy ("TOD") study area. 

• Site must abut or be within 1;4 mile of an arterial street. 

• Site not located in a residential zone (since churches were already 

permitted with a CUP in all City residential zones). 

• Site not on public land or zoned Public Service ("PS"), Open Space 

("OS") or Commercial Recreation ("CR"), or owned by an Exempt 

Public Agency or public utility. 

• The site was within a contiguous overlay area of 2 or more acres. 

(II ER 259, ,-r 31) 

Ultimately some 196 properties totaling over 200 acres, ranging in size from 

12 to 27.15 acres, were selected based on the eight planning criteria. The AU 

Overlay zoning amendments were presented to and approved by the Planning 

Commission and then by the City Council on March 19,2007. II ER 259-260, ,-r,-r 

31-35; 1 SER 1031,1043,1047 and 1055. 

Meanwhile, with no encouragement from the City, and against sound 

business practices (2 SER 1194-1195), the Church had already dropped the 

contingency clause in the escrow agreement requiring confirmation that the site 

could be used as a church (2 SER 1241) and completed its purchase of the Catalina 

4 
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property on December 29,2006. II ER 252,254, ,-r,-r 15, 18; III ER 486,487,489-

490, FAC,-r,-r 16,22,30,33. This proved unfortunate as the Catalina property 

failed to meet two of the mandated criteria for inclusion in the AU Overlay, one of 

which was that it was located on prime industrial land in the West San Leandro 

Business District focus area. II ER 260-261, ,-r 36, p. 262, ,-r 41. See General Plan 

policies 7.09, 10.04 and text, 1 SER 129; 2 SER 1256-1256.2. 

Feeling left out, and now saddled with monthly mortgage payments, the 

Church applied for rezoning of the Catalina property into the AU Overlay zone. II 

ER 261, ,-r 37. City planning staff recommended against the amendment, primarily 

based on the site's continued inconsistency with two basic selection criteria for 

inclusion in the new AU Overlay zone. II ER 262-263, ,-r,-r 41-42; 1 SER 1066, 

1073-1074. City planning staff also recommended denial due to the identification 

of some eight properties operating with Hazardous Materials Business Plans 

("HMBPs") within 500 feet of the Catalina property, and 13 within one quarter 

mile. II ER 263-264, ,-r,-r 43-44. The Planning Commission voted to deny the 

application on April 12, 2007. II ER 261, ,-r 38. The City Council denied the 

Church's appeal following a full public hearing on May 7, 2007. II ER 262, ,-r,-r 39-

41; II ER 264, ,-r 45; and 1 SER 1120-1123. 

II. SUMMARY OF ARGUMENT 

In this appeal the Church contends that the City's zoning regulations violate 

the Substantial Burden and Equal Terms provisions ofRLUIPA (42 U.S.C. § 

2000cc(a) and (b)(l)) and the First Amendment because they do not allow the 

Church to operate on certain industrial land in the City. The record does not 

disclose any evidence of intentional discrimination towards religion. Indeed, after 

the Church's initial inquiries about use of industrial land, the City considerably 

expanded the areas where churches are allowed in the City to include 196 new sites 

totaling over 200 acres in commercial and industrial zones. The City concluded, 

5 
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however, that the Church's preferred site was not appropriate for assembly uses 

(religious or non-religious) based on eight objective planning criteria. 

The Church's Substantial Burden claim fails because there is ample land 

(55% of the entire City) zoned to allow churches in the City, and there is no 

evidence of intentional discrimination or arbitrary City conduct. Under these 

conditions, a church's inability to relocate to a particular preferred site is not a 

"substantial burden" on the exercise of religion. San Jose Christian College v. City 

of Morgan Hill, 360 F.3d 1026, 1035 (9th Cir. 2004); Petra Presbyterian Church 

v. Village of Northbrook, 489 F.3d 846, 851 (7th Cir. 2007). The District Court 

correctly found that the Church failed to show any genuine issue of fact as to 

whether adequate, objectively reasonable alternative locations were available to the 

Church and other religious organizations under the City's zoning. The record also 

does not support the Church's claim that the ability to assemble all Church 

members for a single Sunday worship service is actually an important tenet of its 

religion, nor that property the size of the industrial property at issue would be 

necessary to accomplish that goal. In the final analysis, the Church's inability to 

operate on the particular industrial property it unwisely purchased is not a 

substantial burden on the exercise of its religion, but simply an incidental burden 

resulting from application of clearly neutral zoning provisions adopted City-wide. 

The District Court was also correct in finding that the City's decision to 

preserve the particular property purchased by the Church for industrial use was 

supported by a compelling governmental interest and was the least restrictive 

means of protecting that interest. While preservation of all industrial land in the 

City might not be required to maintain essential employment and economic 

activity, the evidence shows the property in question is uniquely qualified to 

facilitate retention of the City's industrial base and is located in a limited area 

specially designated in the City's general plan for this purpose. 

6 
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The Church's Equal Terms claims fail because RLUIPA does not require 

municipalities to treat religious assemblies and institutions on the same terms as 

common commercial uses such as commercial recreation or entertainment 

facilities, or restaurants, day care centers and bars. The latter types of uses are not 

"assemblies" or "institutions" under a reasonable interpretation of these terms, and 

are not similarly situated to churches or other religious purposes for land use 

regulatory purposes. There is no evidentiary support for the Church's claim on 

appeal that the City engaged in "covert" discrimination or relied on suspect criteria 

in adopting its zoning plans. There is also no merit to the claim that the City 

improperly considered the proximity of numerous sites operating under Hazardous 

Materials Business Plans when denying a request to rezone the industrial property 

in question. The District Court correctly concluded this was not a substantial 

factor in the denial of the Church's rezoning application. The Church further 

failed to establish that it was treated differently than any other similarly situated 

applicant with respect to HMBPs. Primera Iglesia Bautista Hispana of Boca 

Raton, Inc. v. Broward County, 450 F.3d 1295,1311-1312 (lIth Cir. 2006). 

The Church's First Amendment claim asserts that regulation of the location 

of religious assembly uses constitutes a form of content-based regulation under the 

First Amendment. This is simply false. See San Jose Christian College, 360 F.3d 

1024, 1032-1033. The Church does not seriously argue that the City's regulations 

fail to meet the standard for content-neutral time, place and manner regulations, 

nor could it. 

The Church has shown no error in the rulings of the District Court. The 

judgment should therefore be affirmed in its entirety. 

III. STANDARD OF REVIEW 

On appeal from an order granting summary judgment, the Court conducts a 

de novo review and independently determines whether, "viewing the evidence in 

7 
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the light most favorable to the non-moving party, whether there are any genuine 

issues of material fact and whether the district court correctly applied the 

substantive law." Guru Nanak Sikh Soc. a/Yuba City v. County a/Sutter, 456 F.3d 

978, 985 (9th Cir. 2006). 

Notably the Church concedes that the "material facts are not in dispute." 

Brief of Appellants ("BOA"), p. 2. The City agrees that the facts found material 

by the District Court, and upon which summary judgment was granted, are 

uncontroverted. There are no genuine disputes of material facts that would 

preclude entry of judgment for the City. However, there clearly are disputes 

between the parties as to what facts are "material," and whether many assertions of 

fact made by the Church are supported in the record. 

IV. THE CITY'S DECISIONS NOT TO REZONE INDUSTRIAL LAND FOR 

CHURCH USE DID NOT INFLICT A SUBSTANTIAL BURDEN ON THE 

EXERCISE OF RELIGION 

The Church contends that because of unsatisfactory conditions at its current 

location, the City's refusal to rezone the Catalina industrial property to allow 

church relocation and expansion imposes a "substantial burden" on its exercise of 

religion in violation of 42 U.S.C. § 2000cc(a). On appeal, the Church has 

abandoned a good portion of the argument advanced below. It no longer contends 

that it would be physically or economically impractical, nor violate the Church's 

religious principles, to relocate some or all of the Church's ancillary charitable, 

educational, counseling and other services to a site or sites other than the Catalina 

property. This tacit concession is wise, as the record contains no evidence 

suggesting that a single large site is necessary to conduct all of the Church's many 

activities. The Church nevertheless still contends that the City's zoning 

regulations substantially burden the Church by preventing all Church members 

from attending a single unified Sunday-morning worship service. BOA, pp. 15-19. 

8 
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This reframing of the argument does not assist the Church. Whether in original or 

revised form, the Church's arguments are unavailing for reasons stated in the 

District Court's thoughtful and thorough analysis. I ER 16-24. 

A. Background Law. 

In the final analysis, the Church's position boils down the proposition that 

denial of religious use of any property deemed uniquely desirable by a religious 

organization imposes a "substantial burden" on religion. Conspicuously absent 

from the Church's brief, however, is any reasoned discussion of the now-extensive 

body of case law on this subject. The reason for this is fairly obvious. It is now 

clear, based on the cases discussed below, that denial of religious use of a 

particular property does not constitute a substantial burden on religion absent 

additional major factors. This is particularly true where the property has never 

been zoned or used for religious assemblies to begin with, and the plaintiff is 

essentially challenging the validity of the zoning scheme as a whole rather than an 

individualized discretionary application of those regulations such as the granting or 

denying a conditional use permit in a zone where churches are conditionally 

allowed. The major factors which might justify the finding of a substantial burden 

include a clear lack of reasonable potential alternate locations for a church, or 

clearly arbitrary or unreasonable application of zoning regulations suggesting 

intentional discrimination. See, e.g., Guru Nanak, 456 F.3d 978, 988; Westchester 

Day School v. Village of Mamaroneck, 504 F.3d 338,348-352 (2nd Cir. 2007). 

None of these conditions are present here. 

This Court first addressed the "substantial burden" test in San Jose Christian 

College, 360 F.3d 1026, 1033-1035. In that case the plaintiff sued after the city 

denied an application to rezone property for use as a religious college on 

procedural grounds. Id at 1027-1028. The Court affirmed a summary judgment in 

favor of the city, finding that denial of the rezoning application did not impose a 

9 
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substantial burden. The Court went on to note that even if the applicable ordinance 

ultimately prevented the plaintiff from making religious use of the proposed site, 

"there is no evidence in the record demonstrating that College was precluded from 

using other sites within the city." Id. at 1035. This decision clearly finds that 

denial of use of a preferred site cannot, standing alone, be deemed a substantial 

burden on religion. 

In Civil Liberties for Urban Believers v. City of Chicago ("CL. UB. "), 342 

F.3d 752 (7th Cir. 2003), the Seventh Circuit upheld summary judgment for the 

city and rejected the RLUIP A and constitutional free exercise claims of five 

churches, each of which had applied for and were denied special use permits. The 

Court noted that the alleged "scarcity of affordable land" and costs of navigating 

the municipal permitting requirements did not constitute a substantial burden on 

religion where viable sites actually existed and, in that case, were ultimately 

located by the plaintiffs. Id. at 760-762. The Court noted that neither RLUIPA or 

the Free Exercise clause require cities to grant churches preferential rights over 

other land uses, nor insulate churches from "the harsh reality" that "the 

marketplace sometimes dictates that certain facilities are not available to those who 

desire them." Id. at 761-762. 

In Midrash Sephardi, Inc. v. Town of Surfside , 366 F.3d 1214 (lIth Cir. 

2004), the Eleventh Circuit addressed regulations that required a number of 

congregations to locate new facilities in another zone. In response to assertions 

that the churches might not be able to find "suitable" alternate space, the court 

concluded "That the congregations may be unable to find suitable alternative space 

does not create a substantial burden with the meaning of RL UIP A ... whatever 

specific difficulties [the plaintiff church] claims to have encountered, they are the 

same ones that face all [land users], not merely churches." Id. at 1227 fn 11, 

quoting Love Church v. City of Evanston, 896 F.2d 1082, 1086 (7th Cir. 1990). 

10 

Case: 09-15163     08/17/2009     Page: 17 of 56      ID: 7030077     DktEntry: 16



In Petra Presbyterian, 489 F.3d 846, the church contracted to purchase an 

industrially zoned property for conversion to church use. However, churches were 

not allowed in the zone. After a negative response from the town planning 

commission, the church withdrew its rezoning application, but purchased the 

property and began to use it for church purposes anyway. The village secured an 

injunction against this unauthorized use. The Seventh Circuit rejected the church's 

subsequent RLUIP A substantial burden claim, finding that a prohibition on 

churches in industrial zones was neither unreasonable nor a substantial burden on 

religion. Id. at 850-851. The Court noted "When there is plenty of land on which 

religious organizations can build churches (or, as is common nowadays, convert to 

churches buildings previously intended for some other use) in a community, the 

fact that they are not permitted to build everywhere does not create a substantial 

burden." Id at 851. 

In Grace United Methodist Church v. City a/Cheyenne, 451 F.3d 643,654-

655 (lOth Cir. 2006), the Tenth Circuit rejected a Free Exercise claim that denial 

of a permit for a religious day care center imposed a substantial burden on the 

plaintiff, noting that the plaintiff could apply to locate the facility at a site properly 

zoned for it, or simply operate its existing religious facilities on a "less grandiose" 

scale. 

More recently, a district court in this Circuit rejected a substantial burden 

claim remarkably similar to that presented here. In Centro Familiar Christiano 

Buenas Nuevas v. City a/Yuma, 615 F.Supp.2d 980 (D. Ariz. 2009), the plaintiff 

church wished to expand its existing operations, and, after an extensive search, 

purchased property on Main Street in the Old Town District of Yuma. The Church 

was told before it purchased the property that a CUP would be required, but went 

ahead and purchased the property anyway. Churches were permitted in several 

other zones which totaled 3.7 square miles. The CUP was subsequently denied on 
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the ground that it was incompatible with the city's plans to concentrate commercial 

uses on Main Street in furtherance of community revitalization efforts. Id. at 985-

986. The district court found that because the city's grounds for rejection of the 

CUP were reasonable and nondiscriminatory, and because the plaintiff failed to 

demonstrate that other sites were not reasonably available, the city had not 

substantially burdened the plaintiff s exercise of religion. Id. at 989-992. The 

district court also found that the higher costs of other properties or their inability to 

accommodate future expansion were not valid grounds for rejecting other sites 

from consideration. Id. at 991-992. 

In The Lighthouse Institute for Evangelism, Inc. v. The City of Long Branch, 

406 F.Supp.2d 507, 515-516 (D.N.J. 2005), affd on other grounds, 510 F.3d 253 

(3rd Cir. 2007) the court also found that adoption of a redevelopment plan and 

rezoning that required the plaintiff to relocate their existing church did not impose 

a substantial burden on the plaintiff where there was evidence that alternate 

locations were available in the city. 

Similarly, in Episcopal Student Foundation v. City of Ann Arbor, 341 

F.Supp.2d 691, 705 (E.D. Mich. 2004) the Court found that the plaintiff could not 

claim a substantial burden in the absence of evidence that it was impractical to 

lease or sublease alternate facilities that would allow it to conduct some or all of its 

religious activities elsewhere. 

The message of these cases is clear. Where a church's choice of sites is not 

unreasonably restricted by zoning regulations themselves, a church may not claim 

a substantial burden based simply on its ability to use a preferred site, or because 

its choices are also limited by other forces such as market realities not of the 

government's making. 
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B. The Authority Cited by the Church Does Not Establish a Less 

Stringent Standard In Cases Involving Expansion or Relocation of 

Church Facilities. 

Faced with this overwhelming weight of authority, the Church's strategy is 

simply to ignore it. Instead, the Church relies on a handful of district court case 

that are either readily distinguishable, patently unpersuasive, or both. 

The Church places chief reliance on Cottonwood Christian Center v. 

Cypress Redevelopment Agency, 218 F.Supp.2d 1203 (C.D. Cal. 2002). This 

district court decision, however, predates this Court's decision in San Jose 

Christian College and all other Circuit Court decisions addressing a religious 

facility's desire to expand or relocate. It therefore has no persuasive value. The 

Cottonwood court did not even consider whether potential alternate sites for church 

relocation existed. Factually, the district court in Cottonwood accepted at face 

value the claim that having all parishioners attend a common service was a 

fundamental tenet of the plaintiff s faith, and uncritically concluded that the burden 

of being unable to relocate to larger facilities would therefore be substantial. As 

discussed in Section IV.C.1 below, a similar claim made by the Church in this case 

is not viable. More importantly, the proposed church site in Cottonwood was 

already zoned to allow churches with a CUP. 218 F.Supp.2d at 1213. In rejecting 

the plaintiff s development application, the city engaged in an individualized 

assessment and appeared to act with discriminatory intent. Id. at 1223-1225. This 

is significant because, as discussed below, intentional discrimination against 

religion may impose a substantial burden even where the burdens might otherwise 

be considered merely incidental. 

In this case, the Catalina property purchased by the Church has never been 

zoned to allow any type of assembly uses, and there is no evidence of intentional 

discrimination. Subsequent decisions, supra, have squarely rejected the 
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proposition that the Church would apparently like to distill from Cottonwood, i.e. 

that a church necessarily is substantially burdened if a site purchased for expansion 

is disapproved by local zoning authorities. See, e.g., Centro Familiar, 615 

F.Supp.2d 980, 991. 

Elsinore Christian Center v. City of Lake Elsinore, 291 F.Supp.2d 1083 

(C.D. Cal. 2003) is another case decided before San Jose Christian College, 360 

F.3d 1024. The district court there held that denial of religious use of property 

under option by a church constituted a substantial burden on religion under 

RLUIP A, but did not consider the issue of potential alternative sites. This should 

be little comfort to the Church, however, as the court then went on to decide that 

the expansive redefinition of the substantial burden test it perceived in RLUIPA 

rendered RLUIPA unconstitutional. 291 F.Supp.2d at 1096-1102. The Elsinore 

court simply misunderstood RLUIP A in this regard. The legislative history flatly 

declares, RLUIP A was not intended to rewrite previous jurisprudence construing 

the term "substantial burden." 2 SER 1276. The expansive reading of Elsinore 

urged by the Church has been squarely rejected in later cases. Centro Familiar, 

615 F.Supp.2d 980, 991. 

Grace Church of North County v. City of San Diego, 555 F.Supp.2d 1126 

(S.D. Cal. 2008) also involved apparent anti-church discrimination and land that 

was already zoned to allow churches (and other assembly uses) with a CUP. Id. at 

1136, 1140. The district court did not specifically address the subject of potential 

alternate sites, but found that the case fell within the mold recognized in Guru 

Nanak, 456 F.3d 978, 991-992 where this Court found that the planning 

authorities' stated basis for denial was arbitrary and would likely preclude approval 

of a church on virtually any property otherwise zoned to allow religious assembly 

uses. 555 F.Supp.2d 1126, 1135-1138. 
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Vietnamese Buddhism Study Temple in America v. City of Garden Grove, 

460 F.Supp.2d 1165 (C.D. Cal. 2006) is not a substantial burden case at all. The 

district court there issued an injunction based on the city's zoning ordinances facial 

violation of the Equal Terms provisions ofRLUIPA. Id. at 1174-1175. Although 

the Court found that the plaintiff s inability to use their property for religious 

purposes resulted in irreparable harm, the irreparable harm was the shutdown of 

existing religious activities at the only site the plaintiff owned in the City. 

C. This Case Does Not Fall Within Any Exception To The General Rule 

That Denial Of Religious Use of A Single Potential Site Does Not 

Impose A Substantial Burden On Religion. 

It is true that some courts have recognized circumstances in which the denial 

of religious use of a particular property, coupled with other circumstances, may be 

deemed to impose a substantial burden on religion. These circumstances generally 

involve (1) proposed use of land that is already zoned and reasonably suited for 

religious assembly use; (2) arbitrary or intentional discriminatory action by the 

defendant, or (3) the absence of reasonable alternatives. Westchester Day School, 

504 F.3d 338, 348-352. As the District Court determined, none of these factors are 

present here. 

1. The Church Did Not Establish that Assembly of All Church 

Members Under One Roof for a Single Sunday Service is 

Essential to the Practice of the Church's Religion. 

On appeal the Church contends that the City's actions have prevented it 

from practicing a central tenet of its religion, which is purportedly the gathering of 

all Church members under a common roof for a single communal Sunday worship 

service. BOA, pp. 16-17. 

In one respect, the argument represents a concession. The Church no longer 

seriously argues, as it contended below, that it requires a single site for the entire 
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range of counseling, charitable, social and educational activities it conducts at its 

current Manor Boulevard site. This concession is well taken. There is no evidence 

that such ancillary church activities could not or should not be conducted at other 

smaller sites consistent with the Church principles. Unfortunately for the Church, 

however, the evidence also does not support the contention that facilities for a 

single collective Sunday service is actually a basic Church requirement. Moreover, 

even were this claim deemed true, it does not follow that the City zoning which 

prohibits such use of the Catalina industrial site imposes a "substantial burden on 

religion. " 

Contrary to the Church's suggestions, the law does not prohibit courts from 

determining whether alleged religious tenets are in fact genuine articles of faith. 

Malik v. Brown, 16 F.3d 330,333 (9th Cir. 1994) [proffered belief "must be 

sincerely held"]; Littlefield v. Forney Independent School Dist., 268 F.3d 275,293 

(5th Cir. 2001). The Court must therefore determine from the record whether the 

evidence actually establishes the existence of the beliefs claimed to exist in 

plaintiffs argument. Bryant v. Gomez, 46 F.3d 948, 949 (9th Cir. 1995); 

Henderson v. Kennedy, 253 F.3d 12,16 (D.C. Cir. 2001). Finally, the law vests 

authority in the Court, and not the Church, to determine when an alleged burden is 

"substantial" in the eyes of the law. Whether a burden is "substantial," i.e. places 

"a significantly great restriction or onus" on religious exercise therefore must 

necessarily be measured against the practices and beliefs of the church as a whole. 

A church, for example, should not be able to create a substantial burden by 

claiming that fundamental tenets of its religion somehow are offended by such 

general zoning regulations as parking standards, building code compliance or 

setback provisions. Indeed, RLUIP A and modern case law actually preclude 

judicial inquiry into which elements of religious practice are fundamental or 

"central" to a religion. Shakur v. Schriro, 514 F.3d 878, 884-885 (9th Cir. 2008); 
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42 U.S.C. § 2000cc-5(7). A substantial burden therefore necessarily must be 

determined in a larger context, and cannot be bootstrapped by claiming that every 

preference or desire of the plaintiff is essential to its exercise of its religion. 

The evidence does not support the argument that assembly of all Church 

members for a single common Sunday worship service is important to the 

Church's practice of religion. l Nothing in the evidence submitted on the cross

motions for summary judgment suggests that multiple services at one location, or 

services conducted at different locations, violate the Church's beliefs, nor is there 

any evidence suggesting that assembly of all the Church's members at a single 

consolidated worship service is critical to the Church's mission. IllER 306-307, 

,-r,-r 21-24; p. 308, ,-r 28. The evidence actually shows the opposite. The Church 

conceded that it currently conducts three separate Sunday services. III ER 409:11-

14. The Church does not contend that this practice would cease at the Catalina 

property. Even more revealing, the Church's chief Pastor admitted in his 

declaration that the Church already has a practice of assigning congregants from 

other areas to smaller congregations located outside of San Leandro when this is 

convenient for the Church or for the congregants. III ER 306, ,-r 19. These facts 

refute any claim that the Church's religious beliefs require it to have a single 

church of massive size in order to be able to adhere to its faith. 

The evidence also shows that there is no essential relationship between the 

Church's asserted need to acquire larger worship facilities and acquisition of the 

Catalina property. The Church's own plans for the site indicate that less than one 

quarter of the building space would actually be used for worship services. 1 SER 

1 The Church disingenuously attempts to bolster its argument by citing to a 
declaration submitted in support of its unsuccessful motion for a preliminary 
injunction. BOA, pp. 15-16; IV ER 702-703, ,-r 40. The cited evidence, however, 
does not materially assist the Church's arguments. 
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1105. In other words, a significantly smaller property could accommodate the 

Church's stated need for communal worship facilities. Conversely, conversion of 

the Catalina site will do little to relieve the parking problems which allegedly 

constrain use of the Church's existing location. The Catalina property has 188 

parking spaces, which is only 34 more than the 154 parking spaces available at the 

current Manor site. III ER 485:23,497:6; 1 SER 1101.2 While Sunday morning 

overflow parking may have less impact on neighboring uses in an industrial zone, 

it does not mean less walking and related inconvenience for Church members. 

2. The Church Did Not Establish that There is a Severe Shortage 

of Reasonable Alternate Sites Available Under the City's 

Zoning. 

The Church also contends that it established that there are no sites "suitable" 

for its needs within the City other than the Catalina site. For this proposition the 

Church relies primarily on the deposition testimony of its real estate broker, 

Edward Bullock. III ER 330-357. The District Court found this evidence 

insufficient to create a triable issue of fact. I ER 22:17-27. This conclusion is well 

founded. 

(a) Land Available for Church Use in the City. 

The evidence submitted by the City showed that religious assemblies are 

permitted (with a conditional use permit) in approximately 55% of the total land 

area of the City. II ER 250-251, ,-r,-r 7-12; 1 SER 932-935; 940-942; 944; 1001; 

1054; 1249; 1250. This includes all area contained in residential zones and 196 

properties under the AU Overlay in non-residential zones. Id. Properties range 

2 The Church claims this apparent parking deficiency can be overcome through 
agreements allowing the Church to utilize parking space on adjacent industrial 
properties. However, the Church has never produced any written agreements 
confirming its ability to utilize offsite parking. 
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from residential parcels suitable for conversion to small sect meeting facilities 

through parcels 27.15 acres in size. II ER 250-251, ,-r,-r 10-11; 1 SER 1001; 1250. 

Some 78 parcels in residential zones are over 3.5 acres in size. II ER 250:14-16. 

There are 24 sites in the AU Overlay that are greater than 2 acres. II ER 250:25. 

This yields a total of 114 parcels greater than 2 acres. I ER 250, ,-r,-r 8, 10. In 

addition, properties in the AU Overlay were selected to allow aggregation of 

smaller adjoining parcels into sites 2 acres or larger in size. II ER 250:1-251:6. 

The evidence does not suggest any significant unmet need for additional religious 

facilities in San Leandro. The City has received only two applications for new 

churches in the last decade. The first was approved in 2000. The Church's 

unsuccessful rezoning application was the second. II ER 251, ,-r 13. As San 

Leandro is largely built out, virtually all new development or land use requires 

conversion or replacement of existing structures. II ER 251, ,-r 14. 

(b) The Bullock Testimony. 

Against this backdrop, the Church contends its real estate agent conducted a 

diligent search for potential relocation sites and found none "suitable." Bullock's 

deposition testimony however, is woefully insufficient to create a triable issue of 

fact. The cited testimony contains no concrete information justifying Bullock's 

disqualification of sites, and no information at all as to why the great majority of 

the 196 properties in the City's AU Overlay zone were deemed unacceptable. 

Bullock rejected some sites simply because they were in "less desirable industrial 

and commercial locations." 2 SER 1263:19-1264:10. There is no indication that 

Bullock considered sites in residential zones. 

Additional portions of Bullock's deposition transcript disclose that Bullock's 

selection criteria are so narrowly circumscribed as to make the testimony worthless 

in determining which reasonable number of other sites are potentially available to 

the Church. Bullock testified, for example, that his criteria for a minimally 
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acceptable site began with the specification that it be at least 3 to 3.5 acres in size 

or larger. III ER 324:8-19; 342:17-23. Other limiting criteria for a site acceptable 

to Bullock were cost, access and egress arrangements and an adequate "road net," 

configuration of the lot, and the construction type and configuration of existing 

buildings on the site. III ER 356:22; 357:3; 334:19-22; 335:9-20; 336:1-18; 

338:10-19; 354:9-10; 335:3. Bullock also considered sites near railroad tracks, 

sites in a "rundown" or "dilapidated" condition, and sites with potential for 

"political" opposition to be unacceptable. III ER 338:16-19; 338:23; 339:3; 340:2-

4; 349:1-5; 359-360. Bullock also stated that the minimum acceptable building 

size on the property would be 40,000-50,000 square feet, a factor which 

conveniently eliminated many properties that would otherwise be suitable for 

religious assembly use. III ER 350: 12-352: 11. 

Bullock's testimony becomes even more meaningless once it is recognized, 

as the Church tacitly concedes, that there is no significant reason that all of the 

Church's extended operations share a single location. As noted above, the 

proposed worship facilities at the Catalina site occupy less than one quarter of the 

total building space. 1 SER 1105. On site parking space at the Catalina property is 

only marginally greater (188 versus 154 parking spaces) than at the Church's 

current location. III ER 485:23,497:6; 1 SER 1101. This indicates considerably 

smaller facilities than those deemed "suitable" by Bullock could meet the Church's 

alleged primary needs. 

(c) Relevant and Irrelevant Criteria. 

Bullock's testimony and the Church's arguments disclose a fundamental 

misunderstanding of the factors that may legitimately be considered in determining 

whether the City's zoning regulations are unduly burdensome. While no court has 

comprehensively analyzed this subject in the RLUIP A context, it is clear that 

churches may not simply rely on their own subjective desires and preferences. 
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"[F]or a land use regulation to impose a 'substantial burden,' it must be 

'oppressive' to a 'significantly great extent.' That is, a 'substantial burden' on 

'religious exercise' must impose a significantly great restriction or onus upon such 

exercise." Guru Nanak, 456 F.3d at 988. A "substantial burden" is thus one which 

"exert [ s] substantial pressure on an adherent to modify his behavior and to violate 

his beliefs." Id.; see also Midrash, 366 F.3d 1214, 1226 ["significant pressure 

which directly coerces the religious adherent to conform his or her behavior 

accordingly."]; CL. UB., 342 F.3d 752, 761. This standard precludes the Church 

from relying on professed concerns such as aesthetic, inconvenient access or 

location in the wrong neighborhood. Neither mere inconveniences nor the 

prospects of less than a prime real estate location constitute substantial burdens on 

religion. See, e.g., Midrash, 366 F.3d 1214, 1227-1228. 

The Church in this case paid $5.25 million for the Catalina property. 2 SER 

1220. This precludes any argument that economic factors were a significant 

constraint on the Church's choices. In any event, economic factors are relevant 

only where zoning regulations impose extraordinary costs on religious uses that are 

not normally borne by persons seeking to buy property for comparable non

religious assembly or institutional purposes, or where the regulations otherwise 

effectively preclude churches from competing in the real estate market. See 

Midrash, 366 F.3d 1214, 1227 fn 11 ["The harsh realities of the marketplace 

sometimes dictate that certain facilities are not available to those who desire 

them."]; CL. UB., 342 F.3d 752, 761; I. CF. G. v. City of Chicago Heights, 955 

F.Supp. 878, 880 (N.D. Ill. 1996) ["Additional expense, at least so long as it is not 

an inflated expense not imposed upon most landowners, is not a substantial 

burden"]. This disposes of the Church's argument that a "dilapidated" building or 

property cannot be a "suitable" church site. Such properties inevitably comprise a 
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substantial share of the real estate market in any built -out urban area such as the 

City (II ER 251, ,-r 14), and repair and rehabilitation costs are a market reality. 

The Church also contends that sites that are currently occupied or not 

currently for sale cannot be considered "suitable" or available. This argument, 

however, improperly attempts to impose responsibility on the City for conditions 

created by market forces. That the church may be outbid or beaten to the punch by 

competing purchasers or renters is not a burden imposed by government. This 

Court and other courts have dealt rather extensively with similar arguments in the 

Free Speech context. See, e.g., City of Renton v. Playtime Theatres, Inc., 475 U.S. 

41,106 S.Ct. 925,89 L.Ed.2d 29 (1986); Topanga Press, Inc. v. City of Los 

Angeles, 989 F.2d 1524 (9th Cir. 1993). Municipalities are not required to 

guarantee that these properties will actually be for sale, nor improvements tailored 

to a user's specifications or offering visual settings deemed desirable. Id. 

In demanding different rules for religious assemblies, the Church is 

attempting to transform RL UIP A from a statute which protects religious 

organizations from unfair discrimination into one which requires states and local 

governments to grant churches immunity from local market conditions, a special 

consideration afforded to no other type of development. This is not the intent of 

RLUIPA. c.L. UB., 342 F.3d 752, 762; 2 SER 1257. The Church, for its part, 

does not cite any authority suggesting that alleged hardships imposed on churches 

by the realities of the market place must be treated as burdens imposed by 

government regulation. The case law cited above indicates the opposite. The 

Church attempts to turn this around by arguing, perhaps facetiously, that in this 

case the market actually "embraced" the Church as a buyer for the Catalina 

property. The Church misses the point. The question is not whether the market 

allowed the Church to purchase a particular property, but whether City zoning 

regulations, as opposed to market realities, are responsible for the Church's 
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inability to purchase other property zoned for religious assembly use. Where the 

Church excludes reasonable alternatives from consideration based solely on its 

own lengthy and highly subjective laundry list of preferences, it cannot claim the 

burden is one imposed by the City. 

(d) Other Purported Evidence of Site Unavailability. 

The Church contends there are other snippets of evidence that support its 

claim that no other "suitable" properties were available to the Church. As the 

District Court recognized, the cited evidence does not support the Church's claims. 

The deposition testimony of retired City Manager Jermanis indicates nothing more 

than that Jermanis, who is not a planner, was personally unaware of any other sites 

that would meet the Church's stated requirements in an as-built condition. I ER 

22:28-23:10; II ER 123:23-124-2. 

The Church also baldly contends that no sites in City residential zones are 

any longer available for church use in the City. II ER 121 :4-23. The cited 

evidence, however, is simply a conclusion (and hearsay at that) attributed to City 

staff, unsupported by any factual data or foundation as to what criteria were 

considered in whether residential sites were "available." The evidence also says 

nothing about sites made available in non-residential areas by the AU Overlay. 

Such evidence is insufficient to preclude summary judgment. The City's expert 

witness, after extensive study and consultation with City staff, concluded that 

residential zones have historically provided adequate sites for churches. With 196 

additional sites in the AU Overlay, the City's zoning provides even greater, and 

clearly adequate, opportunities for churches, including larger churches, desiring 

reasonable accommodation. 2 SER 1180-1183. 
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D. The District Court Correctly Determined That the Burdens Imposed 

on The Church Were Incidental Burdens Imposed by Neutral Zoning 

Regulations of General Application. 

The Church takes special exception to the District Court's determination that 

its inability to relocate to the Catalina industrial site is essentially an incidental 

burden imposed by the operation of neutral zoning laws. The Church's principal 

theme is that the City's zoning enactments were not "neutral," of "general 

applicability", or "adopted for purposes unrelated to religion." The Church's 

attorneys3 suggest there has been some form of covert discrimination against the 

Church, and that zoning regulations which result in a church being unable to locate 

where it chooses can never really be deemed neutral because they necessarily 

demonstrate a preference for some uses other than religion. The Church's 

arguments ignore case law and fundamentally misunderstand the concept of 

neutrality towards religion. 

3 Throughout this litigation Church and City representatives have continued to 
enjoy amicable relations. To the City's knowledge, no one directly affiliated with 
the Church has ever accused the City or any member of anti-religious motives or 
discriminatory purposes. The debate within the City's boundaries has always 
simply been one of whether the City should go further than it has in attempting to 
accommodate the Church's desires and to facilitate achievement of the Church's 
many commendable goals and activities. Allegations of discriminatory intent in 
the Church's brief therefore appear to reflect overzealousness by the Church's 
appellate counsel rather than genuine claims of discriminatory conduct. 
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1. RLUIPA'S "Substantial Burden" Test Implicitly Recognizes a 

Distinction Between Burdens Intentionally Imposed on 

Religious Activity and Incidental Burdens Imposed by Neutral 

Laws. 

As an initial matter, the District Court was correct in recognizing that 

restrictions imposed upon religious land use by a neutral zoning ordinance may 

generally be considered incidental burdens which do not trigger strict scrutiny 

under RLUIP A or any other law. This Court has not addressed "incidental 

burdens" in its prior RLUIP A rulings. The District Court took its lead from the 

Second Circuit decision in Westchester, 504 F.3d 338, 348-352. Nevertheless, the 

distinction between "substantial burdens" and "incidental burdens" resulting from 

laws of general applicability is fully applicable to RLUIP A claims. 

The legislative history ofRLUIPA makes it clear that the term "substantial 

burden," although not defined in the statute itself, was intended to have the same 

meaning as the term "substantial burden" in Free Exercise Clause case law. "[I]t is 

not the intent of this Act to create a new standard for the definition of 'substantial 

burden' on religious exercise. Instead, that term as used in the Act should be 

interpreted by reference to Supreme Court jurisprudence." 146 Cong.Rec. S7774-

01,2 SER 1276. This and other courts have thus concluded that Supreme Court 

jurisprudence concerning "substantial burdens" on religion is "instructive" if not 

controlling in construing the same term within RLUIPA. Guru Nanak, 456 F.3d 

978, 988 and fn 11; Midrash, 366 F.3d 1214, 1226; c.L. UB., 342 F.3d 752, 760-

761. 

As discussed in Westchester, the substantial burden test has long been 

construed to include a subjective element. 504 F.3d at 350; see Lyng v. Northwest 

Indian Cemetery Protective Ass 'n, 485 U.S. 439,451, 108 S.Ct. 1319, 99 L.Ed.2d 

534 (1988) [validity of action cannot be determined from effect alone]. 
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Governmental action that is specifically targeted upon core religious activities will 

almost invariably be found to impose a substantial burden, if for no other reason 

than such conduct is almost necessarily oppressive and places an "onus" on 

religion. See, e.g. Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 

U.S. 520, 532, 113 S.Ct. 2217, 124 L.Ed.2d 472 (1993). Actions that are so 

arbitrary as to suggest intentional discrimination or deliberate disregard of 

legitimate rights will also generally be found to impose a substantial burden for the 

same reason. Westchester, 504 F.3d at 350-351. 

At the other end of the spectrum are facially neutral regulations of general 

applicability adopted for purposes unrelated to religion. See Lukumi, 508 U.S. at 

531; Westchester, 504 F.3d at 350. Burdens imposed on religious activities by this 

type of regulation are considered incidental burdens which must be borne by 

religious organizations on the same footing as non-religious parties, and not 

"substantial burdens on religion" absent extraordinary facts. This distinction, 

though not always expressly made in RLUIPA case law, is unquestionably 

reflected in the outcomes. Denial of use of a particular property has been found to 

impose a substantial burden where property was zoned to allow such use and 

denial of permits was found to be arbitrary or intentionally discriminatory. Sts. 

Constantine and Helen Greek Orthodox Church v. City of New Berlin, 396 F.3d 

895, 900-901 (7th Cir. 2005); Grace Church, 555 F.Supp.2d 1126, 1135-1138; 

Cottonwood, 218 F.Supp.2d 1203,1223-1225. This Court addressed such a 

situation in Guru Nanak, 456 F.3d 978, 991-992 where a seemingly contradictory 

application of approval criteria on two applications and refusal to accept 

reasonable mitigation measures made it appear that the plaintiff s temple would not 

be approved anywhere in the City and was arbitrarily denied. 

In contrast, the rejection of a proposed new expansive location resulted from 

the application of legitimate objective planning criteria and the zoning code 
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otherwise provided adequate opportunities for religious assembly uses, there is no 

substantial burden. Westchester, 504 F.3d at 350; Petra Presbyterian, 489 F.3d 

846, 851; Section IV.A. 

Zoning district regulations, absent abuse or arbitrary application, generally 

fall within the "generally applicable" category of regulation. Lighthouse Institute 

for Evangelism, Inc. v. City of Long Branch, 510 F.3d 253,275-76 (3rd Cir. 2007); 

San Jose Christian College, 360 F.3d at 1031. The Church suggests that a zoning 

code can never be "neutral" because by its nature it establishes preferences for 

particular uses at particular locations. It is too late to rewrite constitutional law on 

this point. "A law is one of neutrality and general applicability if it does not aim to 

infringe upon or restrict practices because of their religious motivation, and if it 

does not 'in a selective manner impose burdens only on conduct motivated by 

religious belief.'" 360 F.3d at 1031, quoting Lukumi, 508 U.S. at 533,543. 

Zoning regulations are thus neutral toward religion if they do not regulate on the 

basis of beliefs or religious practices, as opposed to the physical and operational 

characteristics of religious assembly uses. Moreover, zoning provisions are also 

laws of general application if they are directed at allocation of land among 

competing uses in the city as a whole, rather than focused on some particular 

property or use. The fact that a zoning ordinance distinguishes between religious 

assembly uses and, say, chemical plants or shopping malls, does not render the 

regulation discriminatory. 

2. The Church's Arguments that the City's Zoning Decisions Were 

Not Neutral or Based on Criteria of General Applicability are 

Flatly Refuted by the Record. 

In attacking the District Court's reasoning, the Church ignores a rather 

important point. The fact that some properties are unavailable for church uses is an 

incidental feature of virtually every zoning plan. There is no claim that the IP 
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zoning on the Catalina property was imposed in past years as a mere pretext for 

excluding religious uses. The Church's inability to operate a church on the 

property is thus very much an incidental effect of the general zoning scheme 

adopted for the City at large in years past. The Church did not change the general 

nature of the zoning scheme by asking for a change in the zoning of one particular 

parce1.4 Moreover, even assuming that an application for rezoning may trigger 

some individualized analysis of the property in question, a decision not to rezone 

may, and in this case was, be based on criteria of general applicability. The 

District Court employed the correct analysis. 

The Church's suggestions of covert discrimination or lack of neutrality are 

without merit. The Church does not cite to any evidence of discriminatory motive, 

4 Moreover, there is a substantial question as to whether application for a rezoning 
satisfies the jurisdictional requirement for an "individualized assessment" for a 
substantial burden claim. 42 U.S.C. § 2000cc(a)(2)(C). In enacting the substantial 
burden provision ofRLUIPA, Congress was apparently less concerned with the 
legislative enactment of facially neutral zoning regulations than with their 
discriminatory application through such discretionary review processes as the 
granting or denial of conditional use permits. An "individualized assessment" for 
purposes of RLUIP A is thus one that "is imposed in the implementation of a land 
use regulation," rather than their adoption. 42 U.S.C. § 2000cc(a)(2)(C). As this 
Court observed in Guru Nanak, 456 F.3d 978, 987, "By its own terms, it appears 
RLUIP A does not apply to land use regulations, such as the Zoning Code here, 
which typically are written in general and neutral terms. However, when the 
Zoning Code is applied to grant or deny a certain use to a particular parcel of land, 
the application is an 'implementation' under 42 U.S.C. § 2000cc(a)(2)(C)." If 
RLUIP A is concerned with facial validity of zoning codes, these concerns are 
addressed in the equal terms or "total exclusion/unreasonable restriction" 
provisions of 42 U.S.C. § 2000cc(b). The City questions whether a plaintiff may 
circumvent the apparent intent of the legislative scheme by requesting an 
amendment to a previously enacted zoning scheme rather than challenging a 
discretionary application or implementation of the existing regulations. 
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nor explain how any of the eight criteria used to select properties in the AU 

Overlay were anything other than neutral. Nor does the Church cite any evidence 

that these criteria were applied inconsistently, or that any other hidden anti

religious criteria were considered. The Church's suggestion that the City went 

through the exhaustive process of creating and including 196 other properties in 

the AU Overlay zone just to "cover its tracks" is frivolous. 

As to the Church's subsequent application to be rezoned into the AU 

Overlay, the Church apparently contends that the staff recommendation that the 

proximity of hazardous materials sites be considered as a ground for rejection was 

discriminatory. The record shows, however, that the actual reason for denial was 

non-compliance with two of the eight neutral planning criteria previously used to 

select all sites included in - or excluded from - the AU Overlay. II ER 262-263, 

,-r,-r 41-42. The Church produced no evidence that mere consideration of hazardous 

material issues was pretextual or anything other than facially neutral and entirely 

reasonable in light of potential health and safety concerns. The City's evidence 

firmly rebutted any possible claim to the contrary. II ER 263-265 ,-r,-r 43-46. 

The Church's final theme is that the City's decisions cannot be deemed 

"neutral" because they reflected a preference for industrial use over religious use. 

As discussed above, this argument reveals a misunderstanding of the concept of 

religious neutrality. The argument also leads to the absurd result that no church 

could ever be excluded from any land, whether it be a wetland, endangered species 

habitat, or downtown high rise district because such restrictions would reflect a 

preference for other non-religious uses. What the Church is really asking is that 

churches receive special privileges if not outright immunity from zoning 

regulations. Both Congress and the courts have recognized, however, this is not 

RLUIPA's purpose. c.L. UB., 342 F.3d at 762; Primera Iglesia, 450 F.3d 1295, 

1313 [RLUIPArequires "equal treatment, not special treatment"]; 2 SER 1275. 
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v. THE CITY'S ACTIONS WERE ALSO JUSTIFIED BY COMPELLING 

GOVERNMENTAL INTERESTS AND THE LEAST RESTRICTIVE MEANS 

OF ACCOMPLISHING THOSE INTERESTS 

As an alternative ground for rejecting the Church's substantial burden claim, 

the District Court determined that "the City has established that it had a compelling 

government interest in preserving certain land for industrial use," and that "the 

City's actions appear to have been the least restrictive means of furthering that 

interest." I ER 24: 1-4. The City therefore carried its burden of showing that any 

substantial burden imposed on the Church was justified even under the test 

imposed by RLUIPA. See 42 U.S.C. § 2000cc(a)(l)(A), (B). 

The City's compelling interest in preserving the Catalina property for 

industrial use is not based on generalized considerations, but rather a confluence of 

basic planning policies and special site characteristics that make the Catalina 

property a core site for maintaining the City's industrial base. The property is 

located in the West San Leandro Business District focus area that is specifically 

targeted in the City's General Plan for preservation of industrial and certain 

commercial development needed to maintain the City's job base and economic 

welfare. II ER 262, ,-r 41; General Plan policies 7.09,10.04 and text, 1 SER 129; 2 

SER 1256-1256.2. The record also amply shows that the Catalina property is 

uniquely suited for this purpose by reason of its location, design and current 

accommodations. Sims Deposition, II ER 241 :6-25; Jermanis Depo., II ER 187:5-

189:4. The Catalina property historically provided employment for 400 persons. 

II ER 190:10-25. 

The Church has made no attempt to rebut the City's factual showing, e.g. by 

showing that the Catalina property is actually unsuitable for industrial use, or that 

there is a surplus of comparable industrial land in the City. The Church instead 

contends that preservation of industrial land and preservation of the City's property 
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tax base cannot constitute compelling governmental interests as a matter of law. 

BOA, pp. 43-44. The latter argument is not even at play. The City has never 

contended that preservation of its tax base is a compelling reason for excluding 

religious assembly uses. As to the former, the Church disregards the basic 

principle that in determining whether an asserted governmental interest is 

sufficiently compelling, the court looks at the specific facts of the case, not general 

propositions. Westchester, 504 F.3d 338, 353; Grace Church, 555 F.Supp.2d 

1126, 1140. 

The Church relies chiefly on Grace Church, 555 F.Supp.2d 1126 for the 

proposition that preservation of industrial land can never constitute a compelling 

governmental interest. However, the Church overstates this holding. The district 

court rejected the city's industrial preservation rationale in Grace Church because 

it was clear from the record that the claim was pretextual. The city regulations in 

fact permitted religious and other non-industrial uses in industrial zones, and the 

city had a long history of issuing CUPs for non-industrial uses in the industrial 

park where the plaintiff wished to locate. Id. at 1140-1141. The facts of the case 

therefore "belie[d] Defendant's claim that they have a 'compelling interest' in 

preserving industrial lands in the industrial park where Grace Church has secured 

its property." Id. at 1140. The Church made no such showing here. 

The fact that a city may not have a compelling interest in protecting all 

industrial land from possible competition with assembly uses does not mean that a 

city lacks a compelling interest in preserving some land for industrial purposes. 

Without a viable industrial base, there are no jobs, no manufactured goods and a 

failing community for churchgoers and non-churchgoers alike. 

Contrary to the Church's contentions, a number of courts have recognized 

that municipalities have a compelling interest in maintaining the basic elements 

necessary for a safe, viable and productive community. See, e.g., Elsinore 
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Christian Center, 291 F.Supp.2d 1083, 1094; Murphy v. Zoning Commission, 148 

F.Supp.2d 173, 190 (D. Conn. 2001); I. c.F. G. v. City of Chicago Heights, 955 

F.Supp. 878, 881 [recognizing that a city "must create an economic 

underpinning"] . The District Court thus did not err in finding based on the 

uncontested facts of this case that the City had a compelling reason for preserving 

the Catalina property for industrial utilization. 

The Church also made no showing below that the City could have vindicated 

its interest in preserving the Catalina property for industrial use by less restrictive 

means. The City demonstrated its willingness to allow religious assembly uses at 

appropriate locations in industrial zones through the exhaustive process of 

adopting the AU Overlay zone and applying it to some 196 properties meeting 

relevant criteria. There is no basis for concluding that the continued protection 

afforded the Catalina site was unnecessary or overbroad in relation to the City's 

goal of preserving certain core industrial properties. 

VI. THE CITY'S ZONING ACTIONS DID NOT VIOLATE THE EQUAL TERMS 

PROVISION OF RLUIPA 

42 U.S.C. § 2000cc(b)(1), known as the "Equal Terms" provision of 

RLUIPA, provides that "[n]o government shall impose or implement a land use 

regulation in a manner that treats a religious assembly or institution on less than 

equal terms with a nonreligious assembly or institution." The District Court fully 

considered and properly rejected the Church's Equal Terms claims. I ER 24-30. 

A. The City Zoning Ordinances Do Not Violate RLUIPA By Treating 

Commercial Recreation, Entertainment and Other Commercial Uses 

Differently Than Religious and Non-Religious Assemblies. 

The Church's principal Equal Terms claim is a facial challenge to the City's 

zoning ordinance. In the District Court the Church alleged that the City violated 

the Equal Terms clause by allowing commercial recreation and entertainment uses 

32 

Case: 09-15163     08/17/2009     Page: 39 of 56      ID: 7030077     DktEntry: 16



in locations where churches were not allowed. III ER 511, ,-r 92. On appeal, the 

Church argues more generally that the City has defined the term "assembly" too 

narrowly. The Church apparently contends that a variety of commercial uses, 

including bars, restaurants and day care centers, as well as commercial recreation 

and commercial entertainment enterprises, should be deemed equivalent to 

religious assemblies under RLUIP A. This repackaging of the argument does not 

provide any grounds for reversing the District Court's decision. 

1. Background Law. 

This Court has not yet addressed the Equal Terms provision in a published 

decision. The lower courts in this Circuit, however, have construed this provision 

as a codification of "existing Supreme Court decisions under the Free Exercise and 

Establishment Clauses of the First Amendment as well as under the Equal 

Protection Clause of the Fourteenth Amendment." Ventura County Christian High 

School v. City a/San Buenaventura, 233 F.Supp.2d 1241, 1246 (C.D. Cal. 2002); 

Guru Nanak Sikh Society a/Yuba City v. County a/Sutter, 326 F.Supp.2d 1140, 

1155 (E.D. Cal. 2003); Hale 0 Kaula Church v. Maui Planning Com 'n., 229 

F.Supp.2d 1056, 1070-1071 (D. Hawaii 2002). 

Therefore, "in evaluating plaintiffs' claims under either the equal terms 

provision of RL UIP A or the equal protection clause of the Fourteenth Amendment, 

the Court must first inquire as to whether defendants have treated plaintiffs in an 

unequal manner to similarly situated entities." Ventura County, 233 F.Supp.2d at 

1247 (emphasis added); see also Vietnamese Buddhism, 460 F.Supp.2d 1165, 

1173-1174; Guru Nanak, 326 F.Supp.2d at 1155. 

Other circuits have taken divergent approaches to analysis of Equal Terms 

claims, with the majority holding that a plaintiff must show dissimilar treatment of 

non-religious assembly uses or institutions that are "similarly situated" to the 

religious assembly uses or institutions at issue. See Lighthouse Institute, 510 F.3d 
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at 264-268; Primera Iglesia, 450 F.3d 1295, 1311 ["similarly situated" requirement 

applicable to "as applied" claims]. At a minimum, it is clear that 42 U.S.C. § 

2000cc(b)(1), by its express terms, allows a claim based only on alleged differential 

treatment of a religious and nonreligious "assembly" or "institution." Midrash, 366 

F.3d at 1230. 

2. The City's Regulations. 

Under the City's zoning code, churches are considered a form of "Assembly 

Use," which is defined in the code as: 

Meeting, recreational, social facilities of a private or non-profit 

organization primarily for use by members or guests, or facilities 

for religious worship and incidental religious education (but not 

including schools as defined in this section). This classification 

includes union halls, social clubs, fraternal organizations, and 

youth centers. 

II ER 649, ~ 6; 1 SER 933. 

The Church is correct that various commercial uses are permitted in zones 

where assembly uses (religious and non-religious) are not. The zoning code allows 

"commercial recreation" and "entertainment activities" in the IP and IL industrial 

zones with a CUP, whereas churches and other assembly uses are permitted in 

these zones (also with a CUP) only in areas subject to the AU Overlay. 1 SER 

956-975 [§§ 2-708.B.5, 2-708.B.9]. "Entertainment Activities" are defined in the 

zoning code to include specified types of recurring performing events (plus 

dancing and electronically displayed events), but to exclude activities "for the non

profit, charitable or educational [purposes] of public or private institutional uses." 

1 SER 935. "Commercial Recreation" is defined as "Provision of participant or 

spectator recreation or entertainment," and includes "amusement parks, bowling 
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alleys, ice/roller skating rinks, golf courses, miniature golf courses, and scale

model courses." 1 SER 934. 

The zoning code also conditionally allows a number of commercial uses 

such as bars, restaurants and day care centers which may provide needed services 

to employees in the industrial zones. 1 SER 956-957. 

3. Commercial Recreation and Entertainment Business, 

Restaurants and the Like Are Not "Assemblies or Institutions" 

Within the Meaning ojRLUIPA Nor Are They "Similarly 

Situated" to Church Uses. 

The terms "assembly" and "institution" are not defined in RLUIP A. It is 

safe to say, however, that these terms do not, as the District Court held, include 

typical commercial uses. I ER 29-30. It cannot seriously be contended that 

Congress intended the terms "non-religious assembly" and "institution" to be 

equated with common for profit businesses like bars, restaurants, nightclubs, sports 

stadiums, amusement parks or the like, let alone common retail sales or service 

outlets. 

(a) Plain Language Analysis. 

As this Court noted in San Jose Christian College, 360 F.3d at 1034, 

undefined terms in RL UIP A (or any other statute) must be construed "in 

accordance with [their] 'ordinary, contemporary common meaning. '" Webster's 

New Universal Unabridged Dictionary defines "assembly" as "a number of 

persons gathered together, usually for a particular purpose, whether religious, 

political, educational, or social." 2 SER 1164. On its face, this definition conveys 

a group of persons voluntarily gathered for associational purposes, not a random 

number of persons attracted by a commercial enterprise whose only common 

denominator is that they came to buy a product or paid the price of admission. 
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In Midrash, 366 F.3d 1214,1230-1231 the Eleventh Circuit considered a 

slightly different dictionary definition (and also the Black's Law Dictionary 

definition) and reached a similar conclusion. It found that as assembly is a "group 

gathered for a common purpose," and places of "assembly" thus "places in which 

groups or individuals dedicated to similar purposes ... can meet together to pursue 

their interests." Id. at 1231. Based on this definition, the court concluded that 

differential treatment of private social clubs and religious assemblies violated 

RLUIPA's Equal Terms provision. 

The Church cites Chabad a/Nova, Inc. v. City a/Cooper City, 533 

F.Supp.2d 1220, 1223 (S.D. Fla. 2008) for the proposition that uses such as day 

care centers, movie theaters and health studios fall within the dictionary definition 

of "assemblies" and are therefore uses which may not be allowed when churches 

are excluded under RLUIP A. The case merely illustrates, however, how dictionary 

definitions may be parsed to reach a strained result, notwithstanding a different 

common understanding of the term at issue. The rule, however, is that statutory 

terms must be construed in accordance with their "ordinary, contemporary 

common meaning. '" San Jose Christian College, 360 F.3d at 1034, emphasis 

added. 

In common parlance, an "assembly" is characterized by the coming together 

of persons as a body, and for a common shared purpose. This term does not apply 

to aggregations of strangers under a common roof to obtain goods, services or 

products, where the presence of other individuals is at best coincidental, and any 

social interactions with others random rather than collective and purposeful in 

nature. As further discussed below, there is nothing in RLUIPA or its legislative 

history, however, which suggests that Congress intended such a far-reaching result. 

Interpretation of the term "institution" leads to the same result. The term 

"institution" is assigned eight different meanings in Webster's New Universal 
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Unabridged Dictionary. 2 SER 1169. It can literally, if euphemistically, be 

applied to almost any human organization or even informal activities such as a 

weekly pick-up basketball game in a local park. The primary meaning assigned by 

Webster's, however, is "an organization, establishment, foundation, society, or the 

like, devoted to the promotion of a particular object, esp. one of public, 

educational, or charitable character." 2 SER 1169. This is a common sense usage 

and while it is true that the term "institution" can be employed to refer to business 

enterprises of a venerable nature, e.g. a bank or other financial "institution," the 

term is seldom employed to refer to ordinary commercial enterprises such as 

skating rinks, movie theaters or restaurants. 

(b) The Church's Building Code Argument. 

The Church also argues that the term "assembly" in RLUIP A should be 

construed in light of California Building Code or "Industrial Code." Obviously 

these technical definitions cannot be deemed to represent the "ordinary, 

contemporary, common meaning" of the term. San Jose Christian College, 360 

F.3d at 1034. As the District Court found, there is no basis for concluding that 

Congress had these definitions in mind when enacting RLUIPA, and their use leads 

to absurd results. I ER 29:22-26. If the Church were correct, cities would be 

required to allow large churches in every zone where commercial restaurants or 

bus stations are allowed, but would be free to completely exclude churches or 

religious assemblies hosting less than 50 persons at a time, since such uses would 

not qualify as "assemblies." 

(c) Legislative History. 

At the District Court the Church also argued that the legislative history of 

RLUIP A suggests the terms "assembly" and "institution" were intended to include 

everything from funeral parlors to bars and movie theaters. II ER 146. The 

Church has abandoned this argument on appeal, but it is reiterated in the amicus 
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curiae brief of Church State Council and Calvary Chapel and is apparently a 

standard argument of religious advocacy groups. This argument fails for reasons 

aptly summarized by the District Court. I ER 29: 11-21. The passages in the 

legislative history relied on by church advocates come from (1) a section of House 

Report No. 106-219 entitled "Summary of Hearing Testimony" which summarizes 

testimony heard by the House on alleged discrimination against religious uses; and 

(2) an advocacy letter from the Baptist Joint Committee on Public Affairs. See 

H.R. Rep. 106-219; 2 SER 1308-1313; 146 Cong.Rec. S7774, S7777, 2 SER 1280. 

There is obviously a considerable distance between the opinions and sensibilities 

of partisans testifying before Congress and the actual intent the lawmakers who 

approve the final version of a statute. The cited testimony was apparently included 

in the record to set forth facts which provide the jurisdictional basis for RLUIP A, 

i. e. (1) there was allegedly widespread intentional discrimination against churches 

in land use regulation, and (2) such discrimination is often shielded from detection 

by the excessive discretion enjoyed by zoning officials. The cited testimony does 

not purport to represent Congress' final judgment on which types of land uses 

should be considered sufficiently similar to religious uses to invoke equal 

treatment. 

If the cited passages are offered as evidence of the intended meaning of the 

terms "assembly" and "institution" in Section 2000cc(b )(1), the argument also 

proves too much. Among the examples of supposed discrimination against 

churches in the hearing testimony are instances in which churches were allegedly 

treated differently than museums, municipal buildings, flower shops, banks, office 

buildings with auditoriums, and former department stores, to say nothing of 

theaters, funeral parlors and unspecified "recreational uses." 2 SER 1307-1309. 

Significantly, nothing in the actual House Report summary of the bill and its 

purposes gives any indication of intent to incorporate such a vastly expansive 
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interpretation of the terms "assembly" and "institution" into RLUIP A. 2 SER 

1306-1307. In the final analysis, the legislative history simply does not disclose 

any intent to abrogate all meaningful distinctions between religious assemblies and 

institutions and virtually all other types of use likely to attract aggregations of 

persons. 

(d) Similarly Situated Requirement. 

Although the legislative history ofRLUIPA sheds no direct light on the 

intended meaning of the terms "assembly" and "institution," it does provide some 

important direction. The great majority of courts have concluded that RLUIP A's 

Equal Terms provision was intended simply to codify the existing Free Exercise 

Clause jurisprudence concerning anti-religious discrimination. Centro Familiar, 

615 F.Supp.2d 980, 993, 995 ["it is beyond dispute that Congress only codified 

free exercise principles in the equal terms provision; it did not change or exceed 

them."]; Lighthouse, 510 F.3d at 264. A plaintiff asserting violation of the Equal 

Terms provision must therefore show disparate treatment of a religious assembly 

or institution and similarly situated entities. Id., see Section IV.A.l. When this 

principle is applied to the terms "assembly" and "institution," it becomes clear that 

the terms cannot reasonably be manipulated to include common commercial uses 

or other disparate uses that typically and historically have been treated as distinctly 

different from churches, fraternal organizations or private clubs for zoning 

purposes. 

The courts have also consistently recognized that RLUIP A was intended to 

guarantee equal treatment of religious assemblies and institutions, "not special 

treatment." Primera Iglesia, 450 F.3d at 1313; Centro Familiar, 615 F.Supp.2d at 

994. Yet in demanding that churches be treated as some form of super-use entitled 

to locate in literally every zone where a jurisdiction might permit a day care center, 

bar, restaurant, movie theater or sports arena, the Church and its amici are clearly 
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asking for such special treatment. The District Court was thus quite correct that 

the Church's expansive interpretation would effectively preclude cities from 

distinguishing between assembly uses and commercial uses in any zone. I ER 

29:27-28. A rational determination that uses are "similarly situated" must take into 

account the nature, purpose or particular impacts of particular uses as well as their 

physical characteristics. Lighthouse Institute, 510 F.3d at 264-268; Centro 

Familiar, 615 F.Supp.2d at 997-999. A city may thus reasonably allow a cafe, 

day-care center or after work bar to locate in an industrial zone for the convenience 

of workers while keeping churches at a distance because they are incompatible 

with the basic purposes of an industrial zone. 

B. The City Did Not Rely on Discriminatory or Pre textual Criteria for 

Including Properties in the A U Overlay Zone. 

The second "equal terms" argument advanced on appeal is equally 

unavailing. The Church contends that the eight planning criteria utilized by the 

City to select properties for inclusion in the AU Overlay zone (II ER 258-260, ,-r,-r 

30-33) were pretextual, and carefully selected as an "elaborate effort to mask its 

predetermined intent to prevent the Catalina property from being used for religions 

purposes." BOA, p. 40. The Church did not make this argument below, nor offer 

any evidence of pretextual motives on the City's part. The Church's attorneys do 

not cite any such evidence now, nor offer any explanation as to how the eight 

planning criteria could be deemed unreasonable, pretextual or in any manner 

unrelated to legitimate, neutral planning goals. The District Court correctly found 

that the criteria were "objective" and based solely on "policy and planning 

considerations set forth the in the City's General Plan." I ER 28: 12-15. 

The Church's attorneys also contend that "the City cannot identify any other 

application for assembly use (or any other application for rezoning) to which these 

eight criteria have been used (sic) a basis for denial." BOA, p. 41. As the District 
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Court recognized, this argument is factually false. "In determining which 

properties to include in the AU Overlay District, the City analyzed every non

residential property within the City limits to determine whether it met the eight 

criteria." I ER 28:19-21. All but the 196 properties actually selected for inclusion 

in the AU Overlay zone were rejected on the basis of the same eight criteria 

applied to the Catalina Street property. II ER 259-260, ,-r,-r 31-33. And, as the 

District Court observed, there have been no other similar applications for rezoning 

since the AU Overlay zoning was created in May 2007. I ER 28:21-24. In this as 

applied claim, the plaintiff must show that disparate treatment was encountered in 

a similar factual and procedural context. Primera Iglesia, 450 F .3d at 1311-1314 

[no equal terms claim where plaintiff sought "markedly different forms of zoning 

relief'] . The Church cannot base an equal terms claim on the fact that the first and 

only time a particular type of rezoning request was presented to the City, the City 

did not give the answer the Church desired. 

C. The City Did Not Discriminate Against the Church By Considering 

the Proximity of Hazardous Materials Facilities to the Proposed 

Church Site as a Possible Grounds for Rejecting a Rezoning 

Application. 

The Church's last equal terms claim is an as applied claim. See Primera 

Iglesia, 450 F .3d at 1310. It contends that in denying its application for rezoning 

of the Catalina property, the City impermissibly considered the proximity of 

businesses operating with Hazardous Materials Business Plans ("HMBPs"). The 

Church apparently contends this was discriminatory because the proximity of 

businesses with HMBPs was not one of the eight selection criteria utilized when 

properties were initially selected on a city-wide basis for inclusion in the AU 

Overlay zone. The evidence, which the Church does not dispute, is that no less 

than eight businesses with hazardous materials are present within 500 feet of the 
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Catalina property, and a total of thirteen such businesses within one quarter mile. 

II ER 264:4-7; 1 SER 1079-1080. 

The District Court found that although the City staff reports recommended 

denial of the rezoning due to the presence of HMBPs, "the record does not show 

that the presence of HMBPs was a substantial factor in the decision by the 

Planning Commission or the City Council to deny the application." I ER 29:1-3. 

Instead, "The primary reason for the denial was that the Catalina property did not 

meet two of the eight criteria" applied to all other sites included in the AU Overlay 

zone. I ER 29:3-5. Specifically, the Catalina property did not meet criteria nos. 2 

and 5, i.e. it was (1) located in a General Plan "focus area" (the West San Leandro 

Business District) reserved for industrial and commercial development; and (2) not 

located within one quarter mile of an arterial roadway. Id. 

The record fully supports the trial court's conclusions. As indicated in the 

City staff reports, Planning Commission resolution and record of City Council 

proceedings, failure to meet these two planning criteria was the basic ground for 

denial of the Church's rezoning application. II 262-263, ,-r,-r 40-42; 1 SER 1091; 

1120-1123; 2 SER 1211-1214. The City, having just gone through an exhaustive 

process of evaluating all non-residential properties in the City for inclusion in the 

AU Overlay zone on the basis of eight carefully selected and indisputably religion

neutral planning criteria was not going to abandon the criteria just a few weeks 

later. Indeed, there would be a far more colorable claim for violation of the equal 

terms provision or equal protection clause of the Fourteenth Amendment had the 

City so quickly jettisoned its own previously adopted neutral decisionmaking 

criteria. The record also shows that the proximity of hazardous materials, though 

obviously a legitimate consideration, was not relied on as a ground for denial by 

the City's actual final decisionmakers, i.e. the City Council. II ER 263-262, ,-r,-r 44-

45. This may well be because the Church itself presented evidence indicating that 
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the hazardous materials concern was not well taken. 2 SER 1215-1218. In any 

event, the trial court was correct in concluding that the Church had failed to show 

that the proximity of businesses with HMBPs was a "substantial factor" in denial 

of the Church's application. 

As a final matter, the Church cannot establish that it was "similarly situated" 

to other applicants who were granted rezoning requests, or that the City has refused 

to consider toxic materials issues in other similar contexts. Primera Iglesia, 450 

F.3d at 1311. To sustain its HMBP claim, the Church would have to show that the 

City intentionally ignored the presence of HMBPs in the context of another similar 

rezoning application. Id. at 1311-1314 [no equal terms claim where plaintiff 

sought "markedly different forms of zoning relief']. The Church cites no evidence 

of this and there has never been any similar application. II ER 263-265, ,-r,-r 43-44, 

46. Faced with the prospect of a large assembly use in an industrial zone, it would 

not only be reasonable for the City to consider this issue, but irresponsible not to 

do so. The City's legitimate concerns for public health and safety cannot be 

tortured into grounds for an equal terms claim under RLUIP A. 

VII. THE CHURCH'S FIRST AMENDMENT CLAIM IS WITHOUT MERIT 

The Church also contends that the City's zoning violates the First 

Amendment by "elevat[ ing] commercial speech over religious expression." The 

Church fails to state whether it is contesting the District Court's rulings on its free 

speech, freedom of association or freedom of assembly, or free exercise claims, 

each of which was stated as a separate cause of action and presented as a separate 

claim below. I ER 31-36; III 514-516. Since the discussion and cases cited by the 

Church pertain entirely to free speech, it may be assumed that the Church has 

effectively waived appeal of its free exercise claim. In any event such a claim is 

effectively answered by the City's arguments and the District Court's rulings on 

the Church's RLUIP A claims. As to the freedom of association and freedom of 
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assembly claims, the Church did not oppose the City's motion for summary 

adjudication of these causes of action in the District Court, and cannot reassert 

them now. I ER 36:25-28. 5 In any event, these claims would fail for essentially 

the same reasons as the Church's free speech claim. 

As to the free speech claim, the Church essentially ignores case law from 

this Circuit and every other Circuit and asks the Court to write a whole new 

chapter in free speech jurisprudence premised on the claim that zoning regulations 

restricting the location of religious land uses are content based. This invitation 

should be declined. Neither the zoning district regulations at issue in this case nor 

zoning regulations in general regulate the content of speech. They do not favor or 

disfavor any particular religious (or anti -religious) viewpoint, nor do they prohibit 

individuals from engaging in religious speech or advocacy in workplaces, 

restaurants or streets in zones where religious assembly uses are not permitted. 

The City's regulations do not even distinguish between religious assemblies and 

other types of assembly uses. It is for these reasons that every court which has 

considered the question has found that zoning restrictions governing the location of 

churches are to be analyzed as content-neutral time, place and manner regulations 

that only incidentally affect speech. San Jose Christian College, 360 F.3d at 1032-

1033; Grace United Methodist Church v. City O/Cheyenne, 451 F.3d 643,657-

658 (lOth Cir. 2006). This is not a rule particular to religious speech. The same 

approach would unquestionably be applied to zoning affecting bookstores, 

newspaper offices, universities, printing plants, political campaign offices or any 

5 More specifically, the Church's opposition to the City's motion for summary 
judgment purported to incorporate arguments on the freedom of association and 
freedom of assembly claims from the Church's cross-motion. No such arguments 
appeared in the brief supporting the cross-motion. II ER 152-153; III ER 426-429, 
450-453. 
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number of enterprises associated with activities also entitled to the highest level of 

First Amendment protection. 

This Court's recent decision in Berger v. City of Seattle, 569 F.3d 1029 (9th 

Cir. 2009) is of no moment here. The en banc panel in Berger found that the 

solicitation regulation at issue was content based because it directly regulated 

speech rather than conduct, i.e. it forbid direct written or oral requests for funds. 

Id. at 1051. Had the regulation instead prohibited the physical exchange of funds, 

it would not have violated the First Amendment. Id. The zoning regulations at 

issue here simply do not regulate speech, but uses of land, e.g. group assembly. 

Since the Church does not make any serious effort to analyze the City's 

zoning regulations under the mandated standard, it is unnecessary to make an 

expansive defense of the District Court's conclusions on this point. I ER 35-36. 

Suffice it to say that the record demonstrates the zoning regulations were adopted 

for valid, content neutral purposes, serve important public interests in maintaining 

a balance of land uses necessary to maintain an economically as well as spiritually 

healthy City; provide ample opportunities for religious advocates to speak, 

assemble and convey their messages within the City; and are narrowly tailored to 

accomplish these goals. II ER 250-262, ,-r,-r 7-14, 16-17,21-33,36; Renton, 475 

U.S. at 47 and 52; Ward v. Rock Against Racism, 491 U.S. 781, 791, 109 S.Ct. 

2746, 89 L.Ed.2d 29 (1989); see San Jose Christian College, 360 F.3d at 1032; 

Grace United, 451 F.3d at 657; c.L. UB., 342 F.3d. 752, 765. 
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VIII. CONCLUSION 

F or the reasons stated above, the Church has failed to show any error in the 

decision and judgment of the District Court. The judgment should be affirmed in 

full. 
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