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IN THE BEGINNING
What is it like to represent a church
asserting a claim against a local govern-
ment under the Religious Land Use and
Institutionalized Persons Act
(“RLUIPA”)(codified at U.S.C. §
2000cc, et seq.)? If there was a single
word that encompasses “rewarding, chal-
lenging, and exhausting,” I’d use it. I
represent Lighthouse Community
Church of God (“Lighthouse”) in a
RLUIPA claim against the City of
Southfield, Michigan, located on the
northwest side of Detroit. My story is
not unlike that of David and Goliath, or
Joshua at the walls of Jericho, or Moses
imploring Pharaoh to let his people go.
This story strikes at the heart of our
nation’s conscience, and reflects the very
reason the Pilgrims came to the New
World in the 1600s—religious freedom. 

When I first met with my client, I
never thought the city would oppose
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having a church within the city limits.
Yet, on the eve of trial, even after the
federal district court granted summary
judgment in my client’s favor on the
issue of liability, the city continues to
deny the church an occupancy permit
so that it can use its building for wor-
ship. Lighthouse Community Church of
God v. City of Southfield, 2007 WL 30280
(E.D. Mich.).

Lighthouse has existed for more
than 80 years. The congregation, part
of the national Church of God, a
Christian denomination of about 2,300
churches in the United States and
Canada, first gathered on Wisconsin
Avenue in Detroit. The congregation
was small then– just 120 members—
but faithful to its mission to serve the
community. It had an elder care pro-
gram that brought in senior citizens
each day for fellowship and compan-
ionship. There were active ministries

Editor’s Note: In the seven years since President Clinton signed
the Religious Land Use and Institutionalized Persons Act
(“RLUIPA”) into law, there has been a flurry of litigation, the
vast majority initiated by inmates. In 2005, the U.S. Supreme
Court ruled RLUIPA is constitutional, at least as it applies to
prisoners, in Cutter v. Wilkinson, 544 U.S. 709, 125 S.Ct. 2113
(2005). 

Last year was a busy time for RLUIPA in the land use
context as well. Whether it was the denial of two condi-
tional use permits which the court deemed was a substan-
tial burden on the Sikh Society in Guru Nanak Sikh Society
of Yuba City v. County of Sutter, 456 F.3d 987 (C.A.9, Cal.
2006) or the contrary finding in Pennsylvania when a town-
ship denied the church’s application for a campground and
hiking trails as an accessory use in City of Hope v. Sadsbury
Township Zoning Hearing Board, 890 A.2d 1137 (Pa. Cmwlth.
2006); or the holding in the Seventh Circuit that an invol-
untary annexation of church property is not a land use reg-

for men, women, and children, who all
gathered to share their joys and sor-
rows, to reestablish their relationship
with God, and to learn what it means
to be a Christian.

The Wisconsin Avenue facility in
Detroit, however, had become too
small for Lighthouse’s ongoing work.
After much deliberation and prayer, the
congregation opted to seek a larger
space, and the church elders began to
search for a new building. In June 2003
they discovered that the two-story,
20,000-square-foot Rutland building in
Southfield was for sale. 

Built in 1965 as an office building,
the Rutland building is located in a
zoning district in which churches are a
permissible use. The city had previ-
ously granted approval in 1996 to use
the building as a church. Both
Evangelistic Holiness Church and
AME Zion Church used the building

ulation under RLUIPA in Vision Church v. Village of Long
Grove, 468 F.3d 975 (7th Cir. 2006), these decisions are
very dependent on the facts. The most bizarre facts come
from the District of Columbia, where nine Georgetown
University students have declared themselves the
Apostles of Peace and Unity in order to thwart the zoning
code which allows no more than six unrelated individuals
to live together in one home. (See http://writ.news.find-
law.com/hamilton/20061130.html.)

We’ve asked attorneys on both sides of the RLUIPA
equation to share the “facts” in their cases in the two mini-
commentaries that follow. There are lessons to be learned
from each. Dan Dalton describes the exasperating experi-
ence his client has had for more than three years trying to
obtain an occupancy permit for a church. Then Graham
Billingsley, Boulder County planner, and Dwight Merriam,
an attorney representing Boulder County defending against
a RLUIPA challenge, describe the other side of the coin.

The Lighthouse Story
Daniel Dalton

RLUIPA: Two Sides to the Story
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Lighthouse was required to obtain a survey and prepare a site
plan before the city would approve any interior renovations.

for worship services and outreach pro-
grams during the next eight years.
According to a 2002 appraisal, the
building had an additional 29-year life
expectancy, plus a parking lot with 73
marked spaces and adjacent two-hour,
on-street parking. It was perfect for
Lighthouse’s needs. 

CHURCH AND CITY OFFICIALS MEET
In June 2003, Rev. Demetrious Booker,
Lighthouse’s senior pastor, began a
series of meetings with a Southfield
city planner to confirm that the
Rutland building could, indeed, con-
tinue to be used as a church. Over the
next eight months, the city planner
encouraged Rev. Booker to proceed
with the purchase and bring his church
to Southfield. This long saga might not
have occurred if city officials had
informed Lighthouse from the begin-
ning that the Rutland building could
never accommodate a church for wor-
ship and religious assembly.

However, based on the representa-
tions of city officials, Lighthouse
sought financing for the purchase. The
lender required Lighthouse to obtain a
letter from the city affirming that the
building could be used as a church. In
November 2003 a planning department
official agreed to write such a letter for
a fee of $50. Based on this letter,
Lighthouse sold the Wisconsin Avenue
building, secured financing to purchase
and improve the new Rutland property,
and closed on the sale in February
2004. 

Back in June 2003 when Rev.
Booker had asked the city to approve
his planned interior building renova-
tions, he was told the planning depart-
ment had not approved site plan or any
other documents regarding the Rutland
building or its uses and could not give
the requested approval without those
documents. Lighthouse was required to
obtain a survey and prepare a site plan
before the city would approve any inte-
rior renovations. However, according to
the city building official, Lighthouse
should not have been required to sub-
mit a site plan because the church was
requesting interior renovations only.
Did the right hand know what the left
hand was doing?

occupancy, they must request a parking
variance from the zoning board of
appeals. 

In June, the planner informed
Lighthouse that it needed 95 parking
spaces, 7,719 square feet of landscap-
ing, a 75-foot front yard setback, and a
75-foot rear yard setback. The require-
ment for 95 parking spaces was not
based on the number of seats in the
sanctuary as the code required. Rather,
it was based on an unwritten policy the
city planner created that required park-
ing calculations of churches to be
based on all the cumulative uses in the
building, regardless if they were being
used at the time. This unwritten policy
only came to light after the planner
declared the church would never be
allowed to occupy the building. The
parking calculation included spaces for
the Sunday school rooms, the pastors’
offices, the fellowship hall, and the
warming center even though those
uses were not, nor had they ever been,
used concurrently. The parking lot is
too small to accommodate 95 parking
spaces. Moreover, since the lot is only
150 feet deep the setbacks make any
building on the site impossible.

Meanwhile, claims were made that
the proposed development next door—
the residential gated community—
would increase the taxable value of the
property from $465,000 to $15,849,480.
The developer wanted the city to pur-
chase the Lighthouse property and sell
it to him at a discount. 

In October 2004, nine months after
Lighthouse had purchased the prop-
erty and 15 months after initially con-
tacting the city about the potential
acquisition, Lighthouse received a let-
ter from the building department
instructing it to vacate the building
immediately since it did not have a
certificate of occupancy. This came as a
complete surprise, since Lighthouse
had been in discussions with city offi-
cials regarding the site plan.

In early December 2004,
Lighthouse met informally with the
city’s planning commission to review
the site plan—one that would renovate
the sanctuary (interior space) only.
Planning commission members recom-
mended that Lighthouse either reduce

To receive a certificate of occupancy
for an existing building, the city
requires site plan approval. Following
site plan approval, the building depart-
ment inspects the structure. Any code
violations must be corrected by the
owner to meet current Michigan stan-
dards. Once this is done, the city issues
a certificate of occupancy. If site plan
approval is never received, the build-
ing cannot be brought up to code.
Based on the building’s exterior
alone—without looking at the planning
department file confirming that two
churches were previously housed in
the building and that one had received
a certificate of occupancy—the planner
concluded Lighthouse was proposing a
change of use and a site plan would be
necessary, requiring city council
approval. 

Rev. Booker, his architect, and sev-
eral city planners met on numerous
occasions between June 2003 and
January 2004 to review the proposed
site plan and parking requirements.
The city zoning ordinance requires a
church to have one parking spot for
every three seats in its sanctuary, but
no city official can explain the govern-
mental interest, reason, or rationale for
such a requirement. The planner also
met with the architect employed by
Lighthouse and told her that the proj-
ect would be difficult, but never dis-
couraged her from proceeding. 

THE PROBLEMS BEGIN
In February 2004, Lighthouse pre-
sented a site plan to city officials with
the existing 73 parking spaces noted on
the plan, and first learned that there
was a problem! The city planner told
Rev. Booker that he had made a mis-
take encouraging Lighthouse to pur-
chase the building. Lighthouse was
informed that city officials were sup-
porting the efforts of the owner and
developer of an adjacent nine-acre par-
cel who wanted to develop the entire
area—including Lighthouse’s prop-
erty—as a $30 million gated residential
community. The city planner gave Rev.
Booker the developer’s name and
phone number, suggesting that he sell
the property. He said if they instead
wanted to pursue the certificate of
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At every turn, city officials have continually erected insurmount-
able roadblocks that prevent the church from using its building for
worship and congregational functions.

the number of seats in the sanctuary or
sublease parking spaces from the
Philippine Community Center, the
tenant of an adjacent property that the
city owned and had recently leased to
the center. The planning commission
indicated that it would recommend
approval of the site plan to the city
council (over the planning depart-
ment’s contrary recommendation) if
these changes were made. In response,
Lighthouse submitted a revised site
plan reducing the number of seats in
the sanctuary from 204 to 144, and con-
tacted the Philippine Center to sublet
parking.

Lighthouse returned to the planning
commission for a second informal
meeting in January 2005, telling the
commission that the parking issue had
been resolved as requested, the num-
ber of seats in the sanctuary had been
reduced, and they had plans to use a
bus to ferry members of the congrega-
tion back and forth. In a complete
switch, the planning commission
upheld the planning department’s rec-
ommendation to deny the site plan
based on inadequate parking. The
planning staff directed Lighthouse to
appear before another informal city
council committee in February 2005,
and then before the entire city council
in April. At the February meeting,
Lighthouse was summarily informed
that the congregation would never be
allowed to occupy the building for wor-
ship and an outreach center, and a few
days before the scheduled hearing in
April, the Lighthouse site plan was
removed from the council agenda with-
out explanation.

FROM CITY HALL TO THE COURTHOUSE
In May 2005, the city issued Light-
house a civil infraction ticket for occu-
pying the building without a certificate
of occupancy and the court ordered
Lighthouse to cease and desist using
the building. With no other option left
to them, Lighthouse filed suit in fed-
eral district court alleging a cause of
action under RLUIPA and related con-
stitutional claims, then obtained an ex
parte temporary restraining order. Prior
to the preliminary injunction hearing,
the building department had refused to

inspect the property or allow Light-
house to apply for a certificate of occu-
pancy, maintaining that the church had
to obtain site plan approval first.
However, at oral argument for the pre-
liminary injunction, the building offi-
cial agreed to permit Lighthouse to
apply for a certificate of occupancy,
which occurred in August. The city
inspected the building and issued a
report that noted the deficiencies and
repairs required to bring the building
up to code.

The biggest item yet to be resolved,
however, was site plan approval from
the planning department. Lighthouse
was prepared to make interior renova-
tions and remedy the minor code defi-
ciencies, but city officials have never
allowed the church to make these nec-
essary changes until a site plan is
approved. Lighthouse believes the city
has no intention of approving the site
plan.

On February 27, 2006, more than 20
months after Lighthouse submitted its
site plan to the planning commission,
and more than 10 months since the site
plan was initially placed on the city
council’s agenda for a vote, the city
council scheduled, heard, and denied
Lighthouse’s site plan. On the same
day, the city approved the rezoning and
the site plan for the residential gated
community on the property next door. 

Following oral arguments on the
summary judgment motions, the fed-
eral district court, concerned about
whether Lighthouse had sufficiently
exhausted its administrative remedies,
directed the church to apply for a park-
ing variance. Lighthouse did so imme-
diately. Although the zoning board of
appeals (“ZBA”) granted setback and
landscaping variances to the church in
October 2006, it denied the critical
parking variance because it concluded
that there would be “a negative impact
on surrounding properties because [the
variance] will result in overflow parking
onto adjacent properties, street rights-
of-way, and residential properties to the
north.” Lighthouse Community Church of
God v. City of Southfield, 2007 WL 30280
at *6. 

The court concluded that the denial
of the parking variance constituted an

individualized assessment, thus satisfy-
ing RLUIPA’s jurisdictional hurdle. Id.
at *7. The court also found that Light-
house had established a prima facie
case of a RLUIPA violation because
the ZBA’s denial of a parking variance
precluded the church from using its
building for worship purposes. Id. at
*9. Finally, when the city was unable 
to demonstrate a compelling govern-
ment interest for keeping Lighthouse
from using its building for worship, 
the court granted partial summary
judgment in favor of the church. Id. at
*11. Trial began in March 2007 on the
issue of damages and injunctive relief
under RLUIPA and liability and dam-
ages on the church’s equal protection,
substantive due process, and proce-
dural due process claims. The city has
never offered any type of settlement
resolution.

LESSONS LEARNED
At every turn, city officials have continu-
ally erected insurmountable roadblocks
that prevent the church from using its
building for worship and congregational
functions. Lighthouse has lost nearly
half of its congregation and is struggling
to retain its remaining members.
Because city officials denied Lighthouse
a permanent spiritual home, the congre-
gation now lacks suitable space to gather
for worship, meetings, or even counsel-
ing. Members are limited in their ability
to access their pastor. The lack of a
building hinders religious education for
the congregation’s children. In addition,
Lighthouse is now in dire financial
straits and cannot pay its mortgage,
salaries, and other costs, and may be
forced to close its doors permanently.
The church has been forced to pay prop-
erty taxes, even though the state consti-
tution precludes the compulsion of a tax
payment. The state tax tribunal has
rejected the city’s arguments to compel a
tax payment, yet under state law, the
church must pay taxes until the matter
reaches a final resolution. Realizing this,
and hoping the church will not be able
to pay the taxes and thus lose the build-
ing in foreclosure, the city continues to
appeal. 

In my experience in representing
local governments, I believed at the
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The city has relied on time and an insurance policy to guide
their actions.

outset that this could, and should, have
been resolved through proper site
planning. In hindsight, however, my
client and I should have understood
that the city never intended to resolve
this case. Instead of believing that they
would act in good faith, we should
have filed suit immediately. The law-
suit should have been filed before the
city filed a civil infraction ticket to
avoid abstention arguments. The rea-
son Lighthouse did not file suit is that
it thought the city was going to work
with them to resolve their concerns
about the site plan. During our first
interaction with the city staff, I raised
potential RLUIPA violations. The
response was “RLUIPA does not apply
to this city.” I thought they were kid-
ding, but in reality, they were sending
a message that this is a battle that they
would not give in on. 

The city has relied on time and an
insurance policy to guide their actions.
Realizing that the church has been
drained financially and members have
drifted away, the city is doing its best to
delay matters because justice delayed is
justice denied. The case will continue
for many years as the city has already
publicly announced that it will appeal
the jury’s verdict—even before the jury
has been selected.

BOULDER COUNTY, COLORADO’S
HISTORY OF EFFECTIVE PLANNING
Boulder County, Colorado, has a tradi-
tion of exemplary nationally recognized
planning and effective implementation
going back 30 years. Much has been
written about the county’s active citi-
zens and their involvement in the
development of the comprehensive
plan, the passage of several tax meas-
ures to pay for open space, and the
support of the intergovernmental
agreements that define the urban
growth boundaries of all the municipal-
ities in the county.

The Boulder County Comprehen-
sive Plan’s goals and policies detail an
extraordinary vision, and framework,
for the conservation and preservation
of this special place including the
agricultural, forestry, environmental,
and rural characteristics of the largely
undeveloped areas outside the city
limits, and the development of core
areas with supportive infrastructure
and urban densities.

Over the years there have been
many requests for development that
would have adversely impacted the
preservation of these rural landscape
values. All have been rejected in favor
of more appropriate development.
Traditional subdivisions are not permit-
ted. The minimum lot size for most of
the county is 35 acres. Cluster develop-

42 U.S.C. § 2000cc. Protection of land use as religious exercise

(a) SSuubbssttaannttiiaall  bbuurrddeennss.
(1) General rule. No government shall impose or implement a land use

regulation in a manner that imposes a substantial burden on the reli-
gious exercise of a person, including a religious assembly or institution,
unless the government demonstrates that imposition of the burden on
that person, assembly, or institution
(A) is in furtherance of a ccoommppeelllliinngg  ggoovveerrnnmmeennttaall  iinntteerreesstt; and
(B) is the lleeaasstt  rreessttrriiccttiivvee  mmeeaannss of furthering that compelling govern-

mental interest.

(2) Scope of application. This subsection applies in any case in which . . . 
(C) the substantial burden is imposed in the implementation of a land

use regulation or system of land use regulations, under which a
government makes, or has in place formal or informal procedures
or practices that permit the government to make, iinnddiivviidduuaalliizzeedd
aasssseessssmmeennttss of the proposed uses for the property involved.
[emphasis added]

RELIGIOUS LAND USE & INSTITUTIONALIZED PERSON ACT (“RLUIPA”)

When thinking of filing a RLUIPA
action, a church must realize that a city
may look at the big picture of time and
expense rather than good planning
principles. Therefore, churches must
prepare themselves for a very lengthy
and expensive case. The church must
also consider that members will leave
the congregation, as people do not
come to church to fight—they come for
solace and peace. Litigation will cast a
cloud over the spiritual, financial, and
physical growth of the church.

Furthermore, a church must be
aggressive in discovery. At first,
Lighthouse mistakenly took the word of
the city regarding documents, deposi-
tions, discovery, and e-mails. Yet not one
deposition, document, or interrogatory
was answered without a court order.
Only after multiple motions and orders
were entered did Lighthouse learn that
the city’s goal was to eliminate the
church, drive it to financial ruin so that it
would lose its building in foreclosure,
then take the land and use it for the $30
million residential gated community.

It has been an honor representing
Lighthouse Community Church of God
in this case. I hope one day it can
return to its primary function of help-
ing the community—the same commu-
nity that is rejecting it today.

Successful
Planning and
Regulation in 
the Shadow of
RLUIPA
Graham S. Billingsley, AICP, and
Dwight H. Merriam, FAICP

Graham S. Billingsley, AICP, is Boulder County’s land use

director. Dwight H. Merriam, FAICP, is a lawyer at Robinson &

Cole, the law firm which is co-counsel with Marci Hamilton

and the Boulder County attorney in defending against the

action brought by the Rocky Mountain Christian Church.
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ment and receiving sites for transfer of
development rights are the only subdi-
visions allowed. The comprehensive
plan and the land use code direct urban
uses to the cities.

It is not that some development is
good and some is bad. What Boulder
County has done is to make sure that
the right development is in the right
place. The U.S. Supreme Court in its
very first decision on zoning in 1926 set
down this bedrock principle in the
earthiest of terms: “A nuisance may be
merely a right thing in the wrong
place—like a pig in the parlor instead
of the barnyard.” Village of Euclid v.
Ambler Realty Co., 272 U.S. 365, 388. A
working farm with its dust, noise, and
sometimes noxious odors should not be
allowed in the central business district,
and multifamily housing or high-rise
office buildings have no place in the
country. 

A CHURCH: STARTING SMALL, 
GROWING LARGER
In 2004, the Rocky Mountain Christian
Church (RMCC) applied for an expan-
sion of their buildings. RMCC is one
of over 40 churches located in Boulder
County, which is a diverse and tolerant
place. RMCC had first built on the site
in the 1980s as a use by-right at a time
when the county’s zoning allowed
assembly uses by right without regard
to their size. The church is outside the
Niwot Community Service Area
(CSA). The rural buffers outside the
CSAs are not planned for any commu-
nity services. 

The county amended its regulations
in 1994 to require special use review
for all uses that proposed development
exceeding certain specified criteria—
150 trips per day, greater than 25,000
square feet, building occupancy of
greater then 100 people, etc. For three
expansions after those regulations were
adopted, the church followed that
process and received county approvals.
In 2004, the church was operating in a
complex totaling 115,200 square feet
on 54 acres. It was then that RMCC
applied to expand a fourth time to add
as much additional floor area to the
complex as you would find in a Home
Depot store.

More than a thousand members of the public attended the 
initial public hearing on RMCC’s application.

Specifically, RMCC proposed an
addition of approximately 132,000
square feet to include new classrooms,
a gymnasium, a chapel, and remodeling
and expanded seating for the current
sanctuary. There would also be a com-
mon area structure tying all these func-
tional elements together. The 2004
application was approved in part,
including the remodeling and expanded
seating for the worship space, but the
county rejected the significant increase
in building area. The church sued the
county under RLUIPA and that case is
pending in the federal district court in
Denver. 

THE FACTS AND THE FINDINGS
Some of the salient facts of this contro-
versy, which has garnered enough inter-
est to drive the story to the front page
of the October 8, 2006, New York Times,
are necessary because RLUIPA cases
are so fact-driven. The current facility
consists of approximately 108,000
square feet plus 7,200 square feet of
temporary modular units for the school,
added in 2003. The existing buildings
include a 1,380-seat sanctuary, a pre-
school for a maximum of 40 children,
the Rocky Mountain Christian
Academy for kindergarten through
eighth grade with a maximum of 380
students, and offices for the staff and
volunteers who manage and administer
the church.

If approved, the resulting complex
would total approximately 240,000
square feet and include parking for
1,245 cars. There was no request for
expansion of the size of the sanctuary,
but the application did include a
remodeling and reconfiguration to
increase the seating capacity from 1,400
to 1,550 seats. As measured in acres and
football fields, that is 5.5 acres of build-
ings large enough to hold five football
fields—without end zones. The parking
alone is 140,000 square feet, or over
three acres—another three football
fields. 

More than a thousand members of
the public attended the initial public
hearing on RMCC’s application. The
supporters testified the church is and
would be an important asset to the
community which, in addition to its

worship services, would host commu-
nity events and a school and day care. A
number spoke to the need for more
faith-based organizations and education
alternatives. They also stated the
church was a good neighbor.

The opponents, mostly residents of
the adjacent unincorporated commu-
nity of Niwot, testified that the pro-
posed development would be out of
character for its rural setting and
should be in an urban area. They
stated that the expanded church
would be too visible, create greater
traffic problems, and generate air,
noise, and light pollution, as well as
stormwater drainage problems. They
also described how they felt it would
be incompatible with the Boulder
County Comprehensive Plan. 

County planning staff found that
RMCC’s expansion was not consis-
tent with neighborhood character, 
and the expanded facility would con-
stitute an urban use which is inappro-
priate in the designated rural buffer in
which it is located. Staff was also con-
cerned with the potential environmen-
tal degradation, traffic, and other
adverse impacts associated with this
development, including the perma-
nent loss of 21 acres of quality agricul-
tural lands. 

Staff also found that the facility is a
destination point that draws people to
a rural and agricultural area. The pop-
ulation that is served is not the local
population of the adjoining commu-
nity, although some of the members
do reside there. Also, the size and
intensity of the proposed use would
put an undue burden on the Niwot
community because the RMCC site is
located within the Niwot rural buffer,
the use would result in an overinten-
sive use of land, and that it would
require a level of service greater than
what is available.

In summary, the staff found that the
proposal was not consistent with the
goals and policies of the Boulder
County Comprehensive Plan. The plan
clearly stated the intent, in 1978, that
urban development should be located
within or adjacent to existing urban
areas in order to eliminate sprawl and
strip development, to assure the provi-
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RLUIPA first requires that municipalities not impose or imple-
ment a “land use regulation” that imposes a “substantial bur-
den” on “religious exercise.”

sion of adequate urban services, to pre-
serve agriculture, forestry and open
space land uses, and to maximize the
utility of funds invested in public facil-
ities and services.

WHAT RLUIPA REQUIRES, AS A LEGAL
AND PRACTICAL MATTER
Think of the law as having two levels,
gates, or tiers of standards and analy-
sis. Planners and public officials
should work hard to make sure that
any RLUIPA challenge to a land use
decision does not get through the first
gate. 

RLUIPA first requires that munici-
palities not impose or implement a
“land use regulation” that imposes a
“substantial burden” on “religious
exercise.” “Substantial burden,” we’re
sorry to report, is not clearly defined by
RLUIPA or by the courts interpreting
that phrase. We have some notion of
what the last term means, because the
statute defines religious exercise, albeit
in circular fashion, as “the use, build-
ing, or conversion of real property for
the purpose of religious exercise.” Any
governmental land use decision that
involves individualized discretion con-
cerning real estate owned or operated
by a religious entity or affecting an
individual’s religious exercise has the
potential to result in a RLUIPA claim. 

Boulder County’s regulations treat a
large church, mosque, or synagogue in
the same way as any other develop-
ment of comparable size that, because
of its potential impacts on neighbors,
the environment, or county services,
requires special use review. Other
states call this type of review a special
permit or a conditional use. Such
processes entail a site-specific review
to determine if the use works there.
Sometimes it does, sometimes it
doesn’t. Will the traffic generated by
the proposed use significantly impact
the street network; are there sensitive
uses like single family houses close by?
Is it appropriate in scale to its sur-
roundings? Boulder County’s regula-
tion sets triggers or thresholds for the
larger, more impacting uses, and it
doesn’t matter if it is a church, or a
resort lodge, or a private school. If it is
big and may have an impact on the

area, then a special use review is
required.

Individualized assessments are
inherent in site-specific reviews. They
serve as criteria for evaluating the
acceptability of a proposal. The use of
a “system of individualized assess-
ments” does not, in and of itself,
impose a “substantial burden” under
RLUIPA. The individualized assess-
ment must not be applied in a discrim-
inatory manner. If discrimination is
proven—either in the form of disfavor-
ing religious uses as compared with
equivalent nonreligious ones, or favor-
ing one denomination over another, the
courts impose a “strict scrutiny” test.
This is like one your mother applied
when you came home after curfew. You
will probably recall how few of those
maternal challenges you successfully
defended.

The second tier or gate in a
RLUIPA challenge is faced if and
when the court finds a substantial bur-
den. At that point, the government
must show that the regulation or deci-
sion was in furtherance of a compelling
governmental interest and is the least
restrictive means of furthering that
interest. The government may be able
to pass these tests where there is a
strong plan and carefully crafted,
implementing regulations.

IMPORTANT RLUIPA POINTERS
One: Make sure that your decisions do
not impose a “substantial burden” on
the exercise of religion. First, is it a
religious exercise? An accessory day
care center, for example, may not be
the “exercise of religion” and therefore
not protected by RLUIPA. Grace United
Methodist Church v. City of Cheyenne, 451
F. 3d 643 at 663-64 (10th Cir. 2006).
Second, are there other opportunities
for the religious expression to take
place in a smaller structure or at a dif-
ferent site that would satisfy the land
use requirements? Understand the
alternatives to the proposed project.
San Jose Christian College v. City of
Morgan Hill, 360 F. 3d 1024 (Ninth Cir.
2004).

Two: Use site-specific, discre-
tionary review when you need to, just
as you have always done, and apply

the same express standards to reli-
gious institutions as you do for similar
uses, like other places of public
assembly. The City of Chicago
learned this lesson a couple of years
ago, patched up its regulations in the
middle of a RLUIPA challenge to
make sure that its individualized
assessments were made in an even-
handed manner, and they won. Civil
Liberties for Urban Believers (C.L.U.B.)
v. City of Chicago, 342 F.3d 752
(Seventh Cir. 2003).

Three: Follow your professional
instincts: Think like a planner and act
like one. Time and time again we see
in the successful defenses that a well-
thought-out, religion-neutral plan
focusing on impacts and scale pro-
vides the best guidance for decision
makers.

THE UNIQUE OBLIGATION OF PLANNERS
The role of planners is to preserve,
protect, and promote the public’s
health, safety, and general welfare—the
familiar police power mandate. The
public includes all citizens including
generations not yet born. It includes
parishioners of religious institutions
seeking development approval and
those who do not want the facilities
built. Good planning, good regulation,
and good decision making is what is
needed for defensible development
decisions.
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