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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Senior District Judge Richard P. Matsch

Civil Action No. 05-cv-01673-RPM

GRACE CHURCH OF ROARING FORK VALLEY, a Colorado Non-Profit Corporation,
TERRY MANER, and
E. WAYNE STARR, as members of the Church and participants herein,

Plaintiffs,
V.

BOARD OF COUNTY COMMISSIONERS OF PITKIN COUNTY, STATE OF COLORADO;
DOROTHEA FARRIS;

JACK HATFIELD;

PATTI KAY-CLAPPER;

MICK IRELAND;

MICHAEL OWSLEY, Individually and in their official capacity; and

PLANNING AND ZONING COMMISSION OF THE TOWN OF BASALT, BASALT, STATE
OF COLORADO,

Defendants.

ORDER GRANTING SUMMARY JUDGMENT DISMISSING ALL CLAIMS

On January 9, 2008, at a public hearing the Board of Commissioners of Pitkin County,
Colorado (“BOCC”) adopted Resolution #005-208, a copy of which is attached as Exhibit A.
That resolution reversed the BOCC’s previous denial of the application of Grace Church of the
Roaring Fork Valley, Inc. (“Church”) for a special review use of its property at the intersection
of Emma Road and Sopris Creek Road in unincorporated Pitkin County which gave rise to the
filing of this civil action on August 29, 2005. In an amended complaint, filed on February 23,

2006, the Church and the individual plaintiffs claimed that the denial was in violation of the
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prohibitions of implementing land use regulation in a manner that imposes a substantial burden
on religious exercise, applying it a manner treating the Church on less than equal terms with
nonreligious assembly, discriminating against it on the basis of religion, and imposing
unreasonable limitations, contained in the Religious Land Use and Institutionalized Persons Act
(RLUIPA), 42 U.S.C. § 2000cc et seq.

After denial of motions to dismiss and completion of discovery related to the claims for
injunctive and declaratory relief, the Court separated those equitable claims from the plaintiffs’
damages claims and scheduled a trial to begin on January 14, 2008. The trial was vacated by
agreement. As contemplated in the Resolution, the plaintiffs and the County defendants entered
into a written settlement agreement on June 3, 2008, resolving the claims for declaratory and
injunctive relief under RLUIPA and claims of constitutional violations brought under 42 U.S.C.
§ 1983. In that agreement, the Church agreed to donate 1.05 acres to the County for public
parking and a fuel facility and grant a restrictive covenant to improvements described in the
approved resolution and the County agreed to pay $350,000 for that covenant and $295,000 for
attorney fees and costs incurred in prosecuting these non-monetary claims. After closing the
agreement those parties filed a stipulated motion for voluntary partial dismissal of the plaintiffs’
RLUIPA and § 1983 claims for injunctive and declaratory relief. An order entered on that
stipulation on October 30, 2008.

The County defendants moved for summary judgment of dismissal of the RLUIPA
claims by relying on the provisions of 42 U.S.C. § 2000cc-3(e) granting governments the
opportunity to avoid judicial enforcement of the statute by taking action to eliminate the

violation. That section reads as follows:
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A government may avoid the preemptive force of any provision of this chapter by
changing the policy or practice that results in a substantial burden on religious
exercise, by retaining the policy or practice and exempting the substantially burdened
religious exercise, by providing exemptions from the policy or practice for
applications that substantially burden religious exercise, or by any other means that
eliminates the substantial burden.
Although the language appears to be limited to a policy or practice that results in a substantial
burden on religious exercise, it has been read to include the other prohibitions of RLUIPA. See
Civil Liberties for Urban Believers v. City of Chicago, 342 F.3d 752, 762 (7th Cir.2003), cert.
denied, 541 U.S. 1096 (2004).

The Plaintiffs have made facial challenges to the Pitkin County Land Use Code (“Code”)
because it requires churches to meet all of the criteria for special use review, including
compliance with the Master Plan. That, plaintiffs say, eliminates building new churches as a
practicable matter. The plaintiffs have failed to provide support for a facial challenge to the
Code.

The focus of this case is the action of the BOCC in the enforcement of the Code by
denying the special use application, as amended, in the May 2005 resolution. To the extent that
denial violated any of the provisions of RLUIPA, Resolution 005-2008 and the Settlement
Agreement and Release of June 3, 2008 eliminated those obstructions to the plaintiffs’ religious
exercise by permitting construction of the Church facilities and their use under conditions that
were acceptable to the plaintiffs.

There is no controlling precedent to guide application of the governmental discretion

exemption in 8 2000cc-3(e) where, as here, the corrective action was taken years after filing this

action and on the eve of trial.
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The plaintiffs argue that the BOCC’s concession should not preclude them from
recovering consequential damages caused by the delay in their opportunity to make religious use
of property purchased in September, 2003. The counter to that argument is the recognition that
the BOCC did more than grant the special use application. The Church has received a
reasonable amount for reimbursement of its costs and attorney fees for preparing its case for
injunctive relief and a substantial sum for granting restrictions on future use and development
under the terms of the Settlement and Release. While the parties expressly excluded the
plaintiffs’ damages claims from the release, the result of the BOCC’s actions is a fair resolution
of the adverse effects of the earlier denial decision.

The conclusion that the County defendants have avoided further liability for damages
under RLUIPA by their actions expressly taken under § 2000cc-3(e) as recited in paragraph 2 of
the Resolution may be challenged on appeal. Accordingly, the merits of the plaintiffs’ damages
claims under RLUIPA should be evaluated to give finality to this litigation.

It is not at all clear that a jury verdict awarding compensatory damages of the type
claimed in this case is appropriate relief within the contemplation of Congress in providing for a
private action in § 2000cc-2. The cited cases are in conflict. The better view is that Congress
did not intend to expose local governments to such liability. Again, because that issue is
debatable, the assumption is that such recovery is authorized and the viability of the claims are
considered under the standard of Rule 56.

The plaintiffs” RLUIPA claims (claims 2-5) are asserted against the Planning and Zoning
Commission of the Town of Basalt (“Basalt”) and against Pitkin County and the Pitkin County

BOCC, individually and in their official capacities (collectively, “the County defendants”).
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The plaintiffs claim that because Basalt conducted formal hearings, took an official vote
and submitted a formal recommendation for the denial of the Church’s special use application, as
revised, on December 14, 2004, it has governmental liability under RLUIPA. Pitkin County had
referred the Church’s application to the Town of Basalt pursuant to the terms of an
Intergovernmental Agreement Regarding Referral of Land Use Development Applications and
Joint Planing Activities, dated December 5, 2002 (“IGA”). Basalt’s recommendation was
specifically cited as one of the reasons for denial by the BOCC on May 11, 2005. An earlier
motion for summary judgment by the Basalt Planning and Zoning Commission was denied on
May 11, 2006, on the conclusion that whether the County was free to make an independent
evaluation, assessment and decision on the Church’s application was a mixed question of fact
and law which could not be resolved under Rule 56 at that time.

Basalt renewed the motion after the County’s action in adopting Resolution No. 005-
2008. That was done without any participation by Basalt. The County’s independent action
constitutes a definitive interpretation of the IGA which supports Basalt’s contention that it has
no governmental responsibility for the County’s earlier decision and warrants dismissal of the
plaintiffs’ claims against Basalt.

The following land use regulations are relevant to the plaintiffs’ RLUIPA and
constitutional claims against the County defendants:

The Property is in an area designated as AFR-10 in the 2003 Pitkin County Land Use
Code. An AFR-10 District is zoned for agricultural, forestry and residential uses, with a
minimum lot area of 10 acres. The Code states that the purpose of the AFR-10 designation is “to

maintain the rural character of lands proximate to development centers and State highways by
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preserving agricultural operations, wildlife habitat and scenic quality while permitting low
density, single family dwelling units and customary accessory uses.” (Code, at § 3-40-090.)
Church use of property located in an AFR-10 District requires the County’s approval through the
special review process.

The Code’s General Standards and Criteria provide that evaluation of a proposed special
review use requires consideration of the applicable county master plan. The Down Valley
Comprehensive Plan (“DVCP”), adopted by the BOCC in 1987, is the applicable master plan.
The DVCP states that its objective is “to identify the highest priority land for preservation and
suggest preservation strategies while recommending the most suitable locations for
development.” (DVCP at 12.) The DVCP encourages urban-type uses to locate closer to the
Basalt, Aspen and Snowmass urban growth corridors.

The Property is located in an area of Pitkin County known as the Emma neighborhood
and is designated as Rural Residential in the DVCP. The DVCP states that Rural Residential is
“[a] designation applied to private land due to its rural character, visual quality, environmental
sensitivity and remoteness to public services.” (DVCP at 103.) The DVCP specifies that the
Emma area is characterized by unique and attractive visual resources. (Id. at 16 & 26.)
Preservation of these scenic resources is identified as an issue and concern. The DVCP states,
“[t]he maintenance of visually pleasing scenic views must be a concern in planning the future of
the Down Valley Area. Intrusion of urban-type improvements, poorly-situated developments, or
the adoption of other policies that would discourage proper land management practices would

severely degrade these resources and should be avoided.” (Id. at 26.)
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The County’s 2005 denial of the Church’s special review use application was based on
the finding that the “Special Review Request does not adequately meet Special Review criteria
in this location due to the size and operating characteristics of the proposal being out of harmony
with the surrounding area, the Town of Basalt’s recommendation of denial and the proposed
use’s inconsistency with the Down Valley Comprehensive Plan.” (Resolution No. 076-2005.)

The plaintiffs’ second claim for relief alleges that the County defendants violated
RLUIPA’s “substantial burdens” provision, 42 U.S.C. § 2000cc(a)(1). Although the County’s
motion directed to this claim was explicitly made on the basis of RLUIPA’s safe harbor
provision, the merits were fully explored at oral argument. The plaintiffs’ evidence in support of
this claim is in the record.

Section 2000cc(a)(1) provides:

No government shall impose or implement a land use regulation in a manner that

imposes a substantial burden on the religious exercise of a person, including a

religious assembly or institution, unless the government demonstrates that imposition

of the burden on that person, assembly, or institution--

(A) is in furtherance of a compelling governmental interest; and

(B) is the least restrictive means of furthering that compelling governmental
interest.

Section 2000cc(a)(2), provides that this subsection applies in any case in which —

(A) the substantial burden is imposed in a program or activity that receives
Federal financial assistance, even if the burden results from a rule of general
applicability;

(B) the substantial burden affects, or removal of that substantial burden
would affect, commerce with foreign nations, among the several States, or
with Indian tribes, even if the burden results from a rule of general
applicability; or
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(C) the substantial burden is imposed in the implementation of a land use
regulation or system of land use regulations, under which a government
makes, or has in place formal or informal procedures or practices that permit
the government to make, individualized assessments of the proposed uses for
the property involved.
The plaintiffs rely on section 2000cc(a)(2)(C) as the basis for applying section 2000cc(a)(1) in
this case. See Am. Compl. | 86.

“[T]to prevail on a claim under the substantial burden provision, a plaintiff must first

demonstrate that the regulation at issue actually imposes a substantial burden on religious
exercise.” Civil Liberties For Urban Believers v. City of Chicago, 342 F.3d 752, 769 (7th Cir.
2003) (“C.L.U.B.”)). The standards under RLUIPA are different from those under the Free
Exercise Clause. Under RLUIPA, the definition of “religious exercise” is not limited to religious
activities that are “fundamental” or central to a system of religious belief. 42 U.S.C.
§ 2000cc-5(7)(A)); see Grace United Methodist Church v. City of Cheyenne, 451 F.3d 643, 663
(10th Cir. 2006) (recognizing that the district court erred in requiring the burdened religious
activities to be “fundamental”). RLUIPA provides that “[t]he use, building, or conversion of
real property for the purpose of religious exercise shall be considered to be religious exercise of
the person or entity that uses or intends to use the property for that purpose.” 42 U.S.C. 2200cc-
5(7)(B).

The Tenth Circuit has not defined “substantial burden” in the context of 2000cc(a)(1), but

has provided the following guidance:
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RLUIPA'’s legislative history reveals that “substantial burden” is to be interpreted

by reference to the Religious Freedom Restoration Act of 1993 (RFRA), 42 U.S.C.

8 2000bb et seq. , and First Amendment jurisprudence. See 146 Cong. Rec. 7774-01,

7776 (“The term “substantial burden’ as used in this Act is not intended to be given

any broader interpretation than the Supreme Court's articulation of the concept of

substantial burden or religious exercise.”)
Grace United Methodist Church, 451 F.3d at 661 (also citing C.L.U.B., 342 F.3d at 760-61).

The plaintiffs’ evidence does not establish a substantial burden. The land use decision
did not prevent the plaintiffs from assembling or engaging in their religious practices within the
County. As discussed below, the plaintiffs were not treated in a discriminatory manner. The
plaintiffs were not pressured to abandon their beliefs or forego religious conduct. The only
effect on religious exercise resulting from the denial of the special use application was that the
Church could not use this particular property for its religious purposes.

The plaintiffs’ third claim allege that the County defendants violated RLUIPA’s “equal
terms” provision, 42 U.S.C. § 2000cc(b)(1). That section provides:

No government shall impose or implement a land use regulation in a manner that

treats a religious assembly or institution on less than equal terms with a

nonreligious assembly or institution.
“A plaintiff bringing an as-applied Equal Terms challenge must present evidence that a similarly
situated nonreligious comparator received differential treatment under the challenged
regulation.” Primera Iglesia Bautista Hispana of Boca Raton, Inc. v. Broward County, 450 F.3d
1295, 1311 (11th Cir. 2006); Rocky Mountain Christian Church, 2010 WL 2802757 at * 3. (“To
prove this claim the district court properly instructed the jury that [the plaintiff] must establish
‘that [the defendant] treated [the plaintiff] less favorably in processing, determining, and

deciding the 2004 special use application of the [plaintiff] than [the defendant] treated a similarly

situated nonreligious assembly or institution.”) “If a plaintiff offers no similarly situated
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comparator, then there can be no cognizable evidence of less than equal treatment, and the
plaintiff has failed to meet its initial burden of proof [under 42 U.S.C. § 2000cc-2(b)].” Primera
Iglesia Bautista Hispana, 450 F.3d at 1311.

The plaintiffs assert that Basalt High School, the Emma Schoolhouse, the Roaring Fork
Club, the clubhouse at Sopris Mountain Ranch, the Maroon Creek Club and Elk Mountain Lodge
are similarly situated comparators. They are not.

Basalt High School is a public high school located in an AFR-10 District. Reasonable
jurors could not find that Basalt High School is similarly situated because its location was
determined by the School District pursuant to C.R.S. § 22-32-124(1), which confers exclusive
authority on a Board of Education to decide where schools within the District are located. There
IS no evidence that the Pitkin County BOCC played any role in determining or approving the
location of Basalt High School.

The Emma Schoolhouse, owned by the Emma Community Trust, is a small one room
historic school building located in the Emma area across the road from the Church parcel. The
Schoolhouse has been used a meeting room and community gathering place. It is beyond dispute
that any assembly use that was or could be made of a one-room building is not comparable to the
Church’s proposed use of the subject Property.

The Roaring Fork Club is a golf club located on property annexed by the Town of Basalt
in 1996 and approved by the Town for development as a golf course. There is no evidence that
Pitkin County was involved in approving the development of that parcel as a golf course.

Sopris Mountain Ranch is a residential development located in the Emma area. The

development includes a clubhouse for the use of homeowners and their guests and other
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amenities such as a polo field, stables and equestrian facilities. Terry Maner stated in an
affidavit that he observed the clubhouse being used for a wedding. He also stated that he has
seen notices in the local newspaper advertising lectures and other events at the clubhouse. That
evidence is not sufficient to show that the Sopris Mountain Ranch clubhouse is a proper
comparator. No evidence has been presented showing that Pitkin County was involved in
regulating the uses described in Terry Maner’s affidavit, or that the County was even aware of
those events. Reasonable jurors could not conclude the Sopris Mountain Ranch clubhouse is
comparable to the Church’s proposed project.

The Maroon Creek Club is a golf course facility located in an area that was zoned as an
AFR-2 District under the County’s Land Use Code. Maroon Creek is not a substantially similar
comparator because it is not in an AFR-10 District, is not in the Emma area, and was not subject
to the Down Valley Comprehensive Plan because of its proximity to Aspen.

Elk Mountain Lodge is located in an AFR-10 district on Castle Creek between Aspen and
Ashcroft in a sparsely populated mountain canyon, approximately 30 miles away from the Grace
Church Property. In 1996, Pitkin County approved a special use permit for the EIk Mountain
Lodge to operate as a reception hall and meeting facility, allowing a maximum of 52 events per
year with a maximum of 250 persons per event. Permits issued in 2002 and 2003 allowed a
maximum of 300 persons per event. The EIk Mountain Lodge is not a proper comparator
because the Elk Mountain Lodge is not in the Emma area and was not subject to the DVCP.
When Pitkin County approved the Elk Mountain Lodge application, there was no master plan in

effect for that area.
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During the period between the enactment of the DVCP and the Church’s application,
there had been only two applications for special review use for properties located in the Emma
area. The first application requested permission to establish a residential subdivision that would
also have included a farmers market and offices. The second application requested permission to
convert an existing 30,500 square foot riding arena into a commercial veterinary clinic. Pitkin
County denied both those applications on grounds that they failed to meet the special review
criteria, just as the County denied the Church’s application. The plaintiffs have no evidence of
less than equal treatment.

The plaintiffs’ fourth claim alleges that the Pitkin County defendants implemented the
Land Use Code in a discriminatory manner, in violation of 42 U.S.C. § 2000cc(b)(2). That
section provides:

No government shall impose or implement a land use regulation that

discriminates against any assembly or institution on the basis of religion or

religious denomination.

The plaintiffs’ evidence is insufficient to support this claim. The plaintiffs point to allegedly
offensive comments made by members of the Basalt Planning and Zoning Commission as
evidence that the County’s decision was based on religious animus. Those statements cannot be
attributed to the Pitkin County defendants because there is no evidence that the Pitkin County
defendants were aware of those remarks.

The plaintiffs also cite statements and questions of Pitkin County Commissioners at the
hearings on March 23, 2005 and May 11, 2005, as evidence of the Commissioners’ hostility
toward religious use. The plaintiffs characterize statements of Commissioner Clapper regarding

the availability of the Eagle County Community Center as insinuations that the Church did not
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need its own place of worship. The plaintiffs assert that Commissioner Ireland showed hostility
to a religious institution’s growth objective by expressing concern that approval of the Church’s
present application would set a precedent for future applications for expansion. The plaintiffs
argue that Commissioners Hatfield and Ireland showed hostility by asking whether the Church’s
future plans included a school. The plaintiffs contend that Commissioner Hatfield showed
disregard of the religious needs of a church by expressing his view that other sites were available
for religious use.

Contrary to the plaintiffs’ arguments, reasonable jurors could not find the
Commissioners’ statements and questions at the hearings to be evidence of hostility toward
religious use. The Commissioners were obligated to consider the Church’s proposal in relation
to the Down Valley Comprehensive Plan, which articulates the goal of preserving the rural
character and visual quality of the Emma area. Improper motive is not shown by questions about
the scope of the Church’s intended use or observations about the potential ramifications of
approval. The complete hearing transcripts do not support the plaintiffs’ characterization of the
Commissioners’ inquiries and remarks. Nor can any inference of discriminatory motive be
drawn from isolated statements in the Memorandum dated March 23, 2005, prepared by the
County’s land use staff.

The plaintiffs also submitted evidence of comments made by Commissioners during
discussion of amendments to the Land Use Code in 2006, and comments made by
Commissioners in 2008 in connection with the settlement agreement. Those comments, made
after this action was filed, are not relevant to the determination of whether the BOCC’s denial of

the Church’s application in May 2005 was motivated by religious animus. Similarly, Terry
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Maner’s deposition testimony regarding the County attorney’s purported instructions in 2006
that staff at the County Clerk and Recorder’s office should not assist him with research does not
show that the BOCC acted with an improper motive in May 2005.

The County’s tolerance of commercial vehicle storage on the Schwaller and Larson
properties and the junkyard on the Woolley property, and the County’s own refueling station do
not show that the County’s reasons for the denial were pretexts for religious discrimination. The
non-conforming uses of the Schwaller, Larson and Woolley properties pre-dated the DVCP. The
County’s refueling station was located on the Property when it was being used as a sheep ranch
and is not inconsistent with the rural character of the Emma area.

The plaintiffs’ fifth claim alleges that Pitkin County’s denial of the Church’s special
review application violated RLUIPA’s “unreasonable limitations provision,” 42 U.S.C.

§ 2000cc(b)(3)(B), which prohibits a government from imposing or implementing a land use
regulation that “unreasonably limits religious assemblies, institutions, or structures within a
jurisdiction.”

To prove this claim, the plaintiffs must show that Pitkin County’s land use regulations, as
applied or implemented, have the effect of depriving Grace Church and other religious
institutions or assemblies of reasonable opportunities to practice their religion, including the use
of structures, within the County. See Rocky Mountain Christian Church, 2010 WL 2802757 at
*5.

This claim fails for lack of evidentiary support. No inferences can be drawn from the fact
that no religious institution, other than Grace Church, has applied for a special review use permit

to build a new worship facility in the past twenty years. To show the unavailability of other
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properties, the plaintiffs submitted representations made by Terry Maner and Wayne Starr to the
BOCC, stating that they reviewed all potential building sites in the County and found them to be
unaffordable, inadequate for the Church’s desired use, or unavailable. It is undisputed that
Pitkin County, as a resort community, has some of the highest priced land in the State of
Colorado. Itis apparent from the evidence presented that the primary impediment to new church
development in Pitkin County is the high cost of real estate. That factor is beyond the County’s
control.

The plaintiffs’ sixth claim alleges that Pitkin County’s denial of the Church’s special
review use application violated the plaintiffs’ right of free exercise of religion guaranteed by the
First Amendment to the United States Constitution. “The free exercise inquiry asks whether
government has placed a substantial burden on the observation of a central religious belief or
practice.” Hernandez v. Comm’r of Internal Revenue, 490 U.S. 680, 699 (1989).

There is no triable issue of fact as to whether the County’s denial of the plaintiffs’ special
review use application imposed more than an incidental burden on the plaintiffs’ free exercise of
religion. There is no evidence that Pitkin County enacted the Code or the DVCP for the purpose
of restricting or suppressing religious conduct. Pitkin County’s land use regulations are neutral
and generally applicable. The use of land for religious purposes is not per se religious exercise
protected by the First Amendment. See Grace United Methodist Church v. City of Cheyenne,
451 F.3d 643, 654 (10th Cir. 2006) (concluding that City’s denial of a zoning variance for
Church’s proposed daycare operation did not constitute more than an incidental burden on

religious conduct because the plaintiff does not have a “right to build its daycare exactly where it
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pleases,” citing Messiah Baptist Church v. County of Jefferson, 859 F.2d 820, 824-25 (10th
Cir.1988)).

A First Amendment violation can be established by evidence showing that a
governmental entity has exercised value judgments in favor of secular motivations but not
religious motivations, see Grace United Methodist Church, 451 F.3d at 654, but for the reasons
set forth above, the plaintiffs’ evidence is insufficient to show that Pitkin County applied its land
use regulations in a discriminatory manner. Nor is there any evidence that the County’s land use
decision prevented the Church’s members from worshiping, coerced them to modify their
behavior or violate their religious beliefs, or restricted the content of the plaintiffs’ religious
practices. The County’s denial of the Church’s special review use application was based on
criteria articulated in the Code and the Down Valley Comprehensive Plan. The special review
use requirements are justified by Pitkin County’s legitimate land use objective to preserve
certain land for its agricultural, environmental and scenic value. The County’s Master Plan
makes preservation of the aesthetic quality of the Emma area a specific priority. The County’s
decision was not arbitrary or irrational. The Church’s inability to locate on its chosen parcel of
land does not violate the First Amendment Free Exercise Clause.

In the seventh claim, the plaintiffs allege that the County violated their First Amendment
rights of freedom of speech. This claim also fails. The County’s Land Use Code, which is a
neutral and generally applicable law, imposes a lawful time, place and manner restriction on
religious assemblies by allowing them in most zoning districts as a special review use. The
denial of the Church’s proposal to build a worship facility at a particular location did not

improperly regulate the Church’s dissemination of its religious message throughout Pitkin
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County. The plaintiffs have not shown that the County’s decision substantially affected the
ability of Church members to engage in religious speech and expression.

The plaintiffs argue that a free speech violation is shown when the governmental
authority has unbridled discretion to restrict use, citing adult use cases. The argument is not
persuasive because the BOCC was limited by the special use criteria.

The plaintiffs’ seventh claim also alleges that Pitkin County violated the plaintiffs’ First
Amendment right of freedom of assembly. The plaintiffs have not proffered any evidence
showing that the County’s denial of the Church’s special review application substantially
affected the ability of Church members to associate with one another.

The plaintiffs’ eighth claim alleges that the County’s denial of the Church’s application
constitutes an unconstitutional taking of the Church’s property without due process of law. This
claim is not ripe. “It is well settled that if a State provides an adequate procedure for seeking
just compensation, the property owner cannot claim a violation of the Just Compensation Clause
until it has used the procedure and been denied just compensation.” Bateman v. City of West
Bountiful, 89 F.3d 704, 708 (10th Cir. 1996) (internal quotations and citations omitted). The
Church did not avail itself of the statutory inverse condemnation procedure provided by
Colorado law, C.R.S. § 38-1-101 to 122.

The plaintiffs did not allege a substantive Due Process claim and there is no evidentiary
support for such a claim.

The plaintiffs’ ninth claim alleges that Pitkin County’s denial of the Church’s special
review use application violated the plaintiffs’ rights to equal protection of the laws guaranteed

by the Fourteenth Amendment to the United States Constitution. The lack of evidentiary support
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for this claim has been discussed above in connection with the RLUIPA Equal Terms claim.

The plaintiffs’ tenth claim is a hybrid rights claim, alleging that the County’s land use
regulations abridge the plaintiffs’ rights of free exercise of religion, freedom of speech, freedom
of assembly and equal protection of the laws. This claim fails because the plaintiffs” evidence is
insufficient to support any of their constitutional claims.

The plaintiffs’ section 1983 claims and the RLUIPA claims are asserted against the
Pitkin County Commissioners in their official and individual capacities. There is no basis for
individual liability. The Pitkin County BOCC acted in a quasi-judicial capacity when it denied
the Church’s special review application. See Colo. State Bd. of Land Comm’rs v. Colo. Mined
Land Reclamation Bd., 809 P.2d 974, 982 (Colo. 1991) (board of county commissioners’
decision to deny an application for a special use permit is a quasi-judicial action under
Colo.R.Civ.P. 106(a)(4)). The individual board members are thus immune from claims for
damages based on that decision. See B Street Commons, Inc. v. Board of County Comm’rs, 835
F.Supp. 1266 (D. Colo. 1993) (county commissioners were entitled to absolute quasi-judicial
immunity is suit arising out of denial of permit to operate nude dancing facility). To the extent
that the plaintiffs seek to impose individual liability on any of County Commissioners for their
participation in enacting the Land Use Code, such conduct is protected by legislative immunity.
Lake Country Estates, Inc. v. Tahoe Regional Planning Agency, 440 U.S. 391(1979); see also B
Street Commons, Inc., 835 F.Supp. at 1270 (county commissioners entitled to absolute immunity
from liability for damages for enacting legislation determined by the court to be
unconstitutional). Contrary to the plaintiffs’ argument, RLUIPA did not abrogate these

principles of immunity.
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Plaintiffs Terry Maner and E. Wayne Starr have not identified or quantified any monetary
damages suffered by them and have no claims separate from those asserted by the Church.

Based on the foregoing, it is

ORDERED that Defendant Planning and Zoning Commission of the Town of Basalt’s
renewed motion pursuant to Fed.R.Civ.P. 56 for summary judgment is granted, and it is

FURTHER ORDERED that Pitkin County’s combined motion for summary judgment
under Fed.R.Civ.P. 56 and motion to dismiss, in part, for lack of subject matter jurisdiction under
Fed.R.Civ.P. 12(b)(1) is granted, and it is

FURTHER ORDERED that judgment shall enter for the defendants dismissing this civil
action but without the award of costs.

Dated: September 20, 2010

BY THE COURT:

s/Richard P. Matsch

Richard P. Matsch, Senior District Judge

-19-
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A RESOLUTION OF THE BOARD OF COUNTY COMMISSIONERS
OF PITKIN COUNTY, COLORADO RE-EVALUATING ITS PREVIOUS DENIAL OF A
DEVELOPMENT APPLICATION SUBMITTED BY GRACE CHURCH AND
APPROVING WITH CONDITIONS THE PREVIOUS APPLICATION.OF GRACE
CHURCH FOR SPECIAL REVIEW, GMQS EXEMPTION FOR AN ESSENTIAL
COMMUNITY FACILITY, 1041 HAZARD REVIEW AND CONCEPTUAL
SUBMISSION

RESOLUTION # 7% -2008
RECITALS

1. Grace Church of the Roaring Fork Valley, Inc. (“Applicant”) has applied to the
Board of County Commissioners of Pitkin County, Colorado (“BOCC”) for special review,
(GMQS exemption for an essential community facility, 1041 hazard review and conceptual
submission.

2 The property is located at the intersection of Emma Road and Sopris Creek Road
and is more specifically described in Exhibit “A”,

3. The BOCC previously heard this application at public hearings on March 23 and
May 11, 2005, at which time evidence and testimony were presented to the BOCC regarding this
application.

4, The BOCC has been involved in litigation with the Applicant in the United States
District Court. The presiding judge has clearly intimated that the action of the BOCC constituted
a substantial burden on the free exercise of religion.

5. The BOCC is undertaking this re-evaluation of its previous action in order to
preserve the constitutional rights of all citizens and to adhere as closely as possible to the tenets
of the County Code and its adopted master plans.

NOW THEREFORE, BE IT RESOLVED by the Board of County Commissionets of
Pitkin County, Colorado that it does hereby re-evaluate its previous denial and approves with
conditions the previously submitted original application of the Applicant, summatized as
follows:

RECEPTION#: 545760, 01/10/2008 at

L Improvements: 03:19:57 PM,
10F6, R $0.00 Doc Code RESOLUTION

8,800 square foot sanctuary and chapel Janice K. Vos Gaudill, Pitkin Gounty, CO

2,400 square foot residential structure

3,800 square foot expansion structure

Allowing for 500 square feet of sub-grade space and 197 parking spaces

With the elitnination of the previously applied for creek-side chapel and creek-
side improvements; community gardens and orchards
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Resolution No. 85"

Page 2

2008

¢ Providing for the removal of all existing buildings on the property

These improvements are generally depicted on Exhibit “B”.

p This action of the BOCC is taken pursuant to 42 U.8.C. § 2000cc-3(e).

3, This approval is conditioned upon:

(a) Adherence by the Applicant to all material representations made within its
application and at the previous public hearings;

(b) Vacation of trial currently set in the United States District Court for January
14, 2008,

(c) Completion and execution of an agreement between the BOCC and the
Applicant that consists of the following tetms in a form acceptable to the
County Attorney:

Grant of one-acre to the County by the Applicant to be located in the
northwest corner of the property. One half of this acre to be used fora
County fuel facility and one half of this acre to be used for public parkmg
servicing the Rio Grande Trail and Emma Schoolhouse.

Grant of a covenant to the County by the Applicant restricting the property
to the above-described improvements. Terms of the covenant shall run for
ten (10) years and then bind the property to the application of the Land
Use Code thereafter in perpetuity,

The payment of a reasonable, fair-market value for the above-described
covenant to the Applicant by the County in an amount not to be less than
$350,000.

Dismissal of all current state court appeals between the BOCC and
Applicant.

Payment by the County to the Applicant of all attorneys’ fees and costs in
association with the current U.S, District Court case incurred by the
Applicant,

NOTICE OF PUBLIC HEARING PUBLISHED IN THE ASPEN TIMES
WEEKI'Y ON DECEMBER 9, 2007.

AFPROVED AND ADOPTED AT PUBLIC HEARING ON JANUARY 9, 2008.

PUBLISHED AFTER ADOPTION IN THE ASPEN TIMES WEEKLY ON

, 2008.

tjﬂ"}’w #A;{ =1
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Resohstion No. (3" 2008
Page 3

ATTEST: BOARD OF COUNTY COMMISSIONERS
OF PITKIN COUNTY, COLORADO

\oo l Yfottt)

JadlvHatfield, Chairrfan
Date: /// / / 06)

T e ——
:f:"» -‘w .._,:.-ﬁ:_'_.d._.,_.,_.‘::} ‘ QM &N C.‘ \Jc
John M:Ely_~ indy Houben

County-Aftorney Director, Community Development
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I

ETHIRIT A

A PARCTL OF LAWD STTUATED M TRACT &1, SECTIONS 12 AND 13, TOMNSHIP B SOUTH,
EANGE 37 WAET OF THAE EISTH PRTNCIPAL ARRTAIAN, PITRIN COUNIY, COLORADD, LYING
EASTERIT OF TEE CENTIH OF EOPRIX CREXE, NDKTEIRLY OF THE CENTZR OF HOME SUPPLY
DITCH, AND SOUTHERLY AND WEETERLY DF A QOUINTY ROAD AD COMSTEOCTED ANMD YN PLACE
LDESCRIBED AZ POLLOWE:

RECTANING AT A POINT OF TEX SUUTHERLY LINK OF RATD TEACT §2, SATD POINT BEIING
I'N THEE CENTER OF SOPEIE CRETE, WHERCE ANGLE PQTNT ND, 4 OF GEALD ¥RACT 6l DRARS
WORTH 0% DEGRELS D2' KEST 1781.3% FEET;

YRERCE HOPYH 39 DEGREES 2R' EAST 20.42 FEET RIONG THE CINTER LINT OF EAD
CRPXE;

_'.I:’l!l'ﬂil.".i’ HOXEIX oW DEGEEEE OB' ELST 4%.50 FERT ALONGC THE CENTER LINE OF SAID
CREXE;

TEENCE MORTR 42 DEGEEEE 311' EMET 1&.2F FEXT ALONG THE CENTER LINE OF SAID
CREEK:

THENCE NORTH 65 DEEREES 46' EAST 4X.80 FEET ALONG TA® CENTER LINE OF 5AID
CREEL; .

THENCE NORTE 11 DEGEEES 1l1' FAST BE.04 FEXET ALOHG THE CENTEX OF EAID CRIXL,
TEENCE WORTH 11 DEGREES 38" WERT 73.1§ FEET ALONG THE CEXNTER LIKNE OF SAID

m MORTH 02 DEGREEE 32' EAGY &2.0% FECT ALONG THE CENTER LINE OF CAID
m NORTE D7 DEGREES 5%' WEEY 137.32 FELT ALONG TED CENTIA LINE OF SAID
E::; KORTE €3 DEGRFES 22' MEET 71.01 FERT ALONG THE CINTER LING OF SAID
gﬁ’; ¥UETR 66 REGREYLS 22" WEST GB9.A6 FEET ALOME THE CENTEE LINE UF EBAID
m WORTH 23 DEGREES 1E' WEST 147.16 FEET ALONG THX CENTER LINT OF SAID
'E'l;::; HORTH 13 DEGRETES 457 WELT Ed4.34 FEET ALONG THE CENTER LINE OF SRID
%nﬁ; KOKTE 0F DECREES 45' EMGT 93,65 FEYT ALDNG THE CENTEA LINX OF BAID
CREEE;

' THEMCE MORTH 22 DECRLES S0F EASY £1.05 FEXT ANONG TEE CPNTER OF SATD CRXEKY
THENCE NORTH 0% DECREXZE D77 EAST R2.04 FEET ALONG THE CENTER LINE OF EalD,

THENCE NURTH 13 DEGREES 48° WEST 62,83 FOEY ALONG TEE CENTER LINE 0¥ SAZD
THEHCE HORTH 2% LECRERS 037 EaST 20.55 FEET ALDITG THE CENTEE LINE D¥ EAID
THIRCE NORTH 07 DﬂFﬁS 10' EAST 152.30 FEET AlOMG THE TENTER LINE OF Sarb
THENCE WNORTH 07 DEGREES 36' WEST 60,53 FEET ALONG TEEC CENTER LTWE OF SAID
g::; HORTE 16 PEGKEES 24' EABT 102.721 FEET ALONG THE CREEE LIE OF SATD

CREEK TO A POINT DN TUT ZOUTEERLY LINE OF SAID ROAD;
THENCE NORTR B} DEGREED 14128* EAST 567.30 FEFT ALONG THE SOUTHERLY LINE OF

SAID RDAD;

TEEHCT SGUTH 71 DEGREEE &7°'0I" NAST 130.76# FEERT ALONG THE SOUTHERLY LINE OF
SATD ROAD,

THENCE SOUTE §7 DECREELR 54'13% EAEY §4.31 FEET ALDNG THE SOUTHWESTERALY LINE OF
HATD ROAN;

YHTMCE SOUTE 0O DRCREEE 15'57% RAST 03¢.47 PELT ALONG THE WESTERLY CINE D SAID
RDL'D_ TC A POINT IN THE CENTIE OF SATID DIFCH
THENCY BOUTH 71 DEGKEEE G4'48" WEST 57,41 FEET ALONG THE CENTER LINE OF SATD
brh o iya: §]
THEHCE ZOUTH 780 DEGREES L14'48" WEET 3131.81 TEIT ALORG THP CHNTER LINE OF EATH
DITCH Y
TRENMCE SUUTH 73 DEGEEEZ 15'328 WXST 202.11 FEET ALONZ THY CENTEX LINE UF SAID
PIECK;
TAENCE S50UTH BB DEGREEE 2%'CH™ WEST 161.50 FEET ALONG TEY CENTIR LINKE GF 5ATH
DITLH:
TEENCE GOUTH 43 DEGREES 3&'PE" WEAT 160.50 FIET ALONG THE CENTER LIKE OF SATD
BITH)

nﬂi’-i‘l!‘
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EXIRIBIT A

THENCE SOTEN 71 LEGRIER 57'ab" wEST 47.71 TEET TO A BODNT In THE CENTTR OF
FAID CREEE, THE PoT™T OF BEGTYNING, :

EICFPIING TREREFZOM THAT FARCEL DF Lawp CORVEYED XY DEEp FECORDED SEPTEMIER 23, !
L1371 I WOUK ZEE AT PAGE &0 THDER R.?'.‘El’mll' ¥&. 24visp DEECRTHED Ax FOLLOME

EASTERLY OF THE CENTER LTNE Oy EDFREE CREEE, EATD PARCEY EEINE DESCRTAFD AS
FOLLOWE :

PICINNING 4T A POINT IN TEE CRg=tR OF SAID CHEFE, WEENCE ax IRON FOCT WITE A
BRAZS CAP FOUND IN PLAME AND FROPERLY WARKED ¥oR ANGLE ZOTNT WD, 4 pp EATLD
TRACT £2 BEARE SOVTR 62 DEYGREES 16°D6" WEST 1871.31 FEET;

TEENCE NGRTH 09 DESRERS O7'00" EART 59 45 Trer ALONG THE CENTER OF SATD tHEEE;
THEWCE NDRIH 131 DEGREES 432p0s WEST £2.02 FEEP Ainng THE CENTIR OF garo CIEEY,;
THENCE WORTH 2% DEGREES 03°'04% EaST 37,54 FIEY ALONG IHE CENTED OF shrn CI'EET,)
THENCE RORTH 07 bmoRErs 101gge EAST 151.20 FEWT ALUNG THE CEXTER OF Saqp
CREEEK:

THENCK NORTH 07 BEGREES 3§1pg% WEET £0.31 FEET ALONG TEY CENIEE OF SAID CrEer;
THENCE MORTA 1€ DEGEFPRS 24'pps tace 103.21 FEET ATONE TRE CENTER OF SAID CREpy
IO A POINT DN THE SOUTFERLY XTemT OF MAY LINE OF Z2aID Comnry RORTIy

IHENCE NORTE B4 DEGRERD 1471ge EAST 387,37 MEET ALONG THE SDUTHERLY RISHT oF
WAY LINK OF EATE coDNTT KOAD:

THENCE SOUTH 0O DISRERT DE*51v EAET 457.15 FERT,

THENCE HORTH §Y DEGREED 2161w WEST 432.67 TEET T0 A MOINT IN THE CFNTEE: op
SAID CEERY, TRE BOINT OF BRGIWNING.

COUNTY OF ¥ITETN, ETATE OF Conokaono,

N5 19
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EXHIBIT "B

Fithin County Publlc Parking

Plikin County
Ratualirg Dapo

Hl .Ii% }?ﬂ HERTH
L I
Laater Cna luek equaia
Fint 4

Jenunry 7, 2008
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SBancluary 8,800 squam Real
Espansion Building 3,900 square feel
Hénsing 2,400 squarg fool

Tetal Building S.F 15,000 aquere feet
Pairking 197 spaces mamum

GRACE CHURCH OF THE ROARING FORK VALLEY
CONCEPT MASTER PLAN




