Religious Freedom and Land Use Regulatlon— :

It’s Not All About RLUIPA

by Damel D Crean
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he Merrimack New Hampshire,
Congregation of Jehovah's
Witnesses was denied a permit to

build a “Kingdom Hall” in a residential
zoning district. The zoning ordinance
allowed churches as of right in the
commercial district and two industrial
districts, and permitted churches in

residential districts by special exception
when the following conditions were met:
(a) Site is appropriate for such use in terms
of overall community development.

(b) Use as developed will not adversely
affect the neighborhood and shall produce
no diminution of real estate values in
neighboring area.

(c) There will be no nuisance or serious
hazard to vehicles or pedestrians.

(d) Adequate parking area is provided for
motor vehicles on the premises.

(e} A buffer shall be evected and maintained
to screen existing residential uses.

(f) Use as developed will be restricted for
church purposes only. No commercial use of
church is allowed.

The Congregation’s petition for preliminary
injunction was denied by a magistrate and,
on appeal, with respect to the freedom of
expression claim, the district court noted
that other “[clourts have held that absent
other expressive conduct, limitations on

the geographical location of a religious
institution do not implicate the right to free
expression under the First Amendment.”
Acknowledging that there was some contrary
authority, the district court, nonetheless,
was persuaded that the location of the
church in this case, absent other expressive
issues, did not implicate the right to free
expression. In the context of a facial chal
lenge, the restriction imposed that requies
a special exception for a church in a residen-
tial district does not burden free exercise.
—Merrimack Congregation of Jehovah's
Witnesses v. Town of Merrimack, 2011
DNH 54, 2011 U.S. Dist. LEXIS 36090

(D N.H. Mar. 31, 2011)

The First Amendment to the Umted
States Constitution states, in part,
that: “Congress shall make no law
respecting an establishment of religion
or prohibiting the free exercise thereof
.1 Like other provisions of the First
Amendment and Bill of Rights, these
protections are applied against states
(and political subdivisions) through
the Fourteenth Amendment.? Judicial
approaches to disputes involving
religious institutions and exercise of
religion have evolved during the last few
decades, and remain important even
in light of state and federal legislation®
restricting local government land use
authority in this arena.

Prior to the emergence of enumerated
rights concerns in land use in the
mid-twentieth century, religious uses
and land use controls, if addressed at
all, were litigated in state courts. Even
in those cases, the primary analysis
involved substantive due process, not
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the First Amendment, and fell primarily
into two “camps”: (1) the exclusion
of churches from resicdential zones
was arbitrary and unreasonable and,
therefore, failed substantive due process
analysis, or (2) churches raised issues
of substantive due process in the same
manner as other litigants, and the
exclusion of churches from some zoning
districts was valid as long as there was
no total exclusion of such uses from the
entire municipality.!

In the mid-twentieth century, the
U.S. Supreme Court and federal
courts began to analyze issues raised
under the free speech aspects of the
First Amendment, such as protests
and assemblies, adult entertainment,
and commercial speech. As a natural
step, courts recognized that First
Amendment protections for religion
might apply to land use regulation as
well. The resulting clash between the
protections afforded to religion by the
Free Exercise Clause, and the limits
on favorable treatment for religious
uses imposed by the Establishment
Clause, has been ongoing in terms
of both legislative action and judicial
review. The primary focus here is on
the Free Exercise Clause protection for
religion, and its language barring a law
“prohibiting the free exercise thereof.”

Free exercise jurisprudence applies
strict scrutiny, requiring a compelling
governmental interest to justify a regula-
tion that significantly burdens religious
practices: the regulation is invalid
unless the government is addressing
a compelling state interest and has
chosen a narrowly-tailored method of
regulation.’ This so-called Sherbert test
was significantly relaxed in a subsequent
opinion regarding the applicability of
general laws of neutral applicability®
so as to require a balancing test. Even
before that, however, the U.S. Court
of Appeals for the Sixth Circuit, in
Lakewood, Ohio Congregation of Jehovah's
Witnesses, Inc. v. City of Lakewood,
upheld an ordinance that prohibited
the construction of churches in most
of a city’s residential zoning districts.”
The court held the Sherbert test applied
only if there was, in fact, a substantial
burden on religious practices, and,
because the ordinance did not prohibit

i the construction of any church, but only
! restricted the location options available to :
i a congregation, the test was found to be
inapplicable.®

Prior to the Lakewood decision, it does

: not appear that a federal circuit court

i had considered land use regulation of
religious institutions directly from the

i viewpoint of the Free Exercise Clause. To !
! the extent that the applicability of land use
! regulations to religious uses was disputed,
i the resolution involved a consideration

i of whether such uses were entitled to

! preferential treatment under a substantive
i due process analysis.’

As for state law cases, “early” state court

i treatment is exemplified by two New

i Hampshire opinions. In one, a school

¢ affiliated with a church was deemed to

! be an accessory use so as to negate the

! requirement to obtain a special exception
! or variance. Though neither the state nor
! the federal constitutions were cited in the -
i court’s decision, the court paid substantial :
i deference to religion: ;

[Wle first note that the parents and
members of the congregation believe
as a matter of religious conviction
that their children should not be
taught secular humanism in the
public schools but receive a Christian
education. As in [Wisconsin v. Yoder,
406 .S, 205, 210-11 (1972)], “they
object to (public) education generally,
because the values (it) teaches are in
marked variance with (their) values
and ... way of life,”... This concept

is not new to Roman Catholics and
other faiths who desire to run their
own value-oriented schools.'®

In the second case, the property
owners' religious views were significant
factors in the decision, finding that

a municipal requirement to install a
septic tank was improper.!! The court
held the use of a dry composting toilet,
approved by the state, was the owners’
choice “to live in accordance with their
Quaker religion and the fundamental
doctrine of simplicity in living,"'? and
applied substantive due process in
concluding:

The only conceivable purpose
of requiring septic tanks is

to protect the health of the
community. When, however, an
alternative means exists that does
not impose a health hazard, the
necessity for and reasonableness
of the requirement disappears.
Granted, the plaintiff’s lifestyle
is unusual and is different from
that of most people. However,
the liberty that we so proudly
proclaim as the cornerstone of
our society at least requires that
government not interfere with
our lives so long as we do no
injury to others.”

Neither case expressly cited the
religious exercise protections found

in the First Amendment or the state
constitution," yet the decisions are
clearly premised upon protecting

the manner in which religion affects
lifestyles, based on the religious
principles of those who were subjected
to the land use regulations.

contmued on page 26
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Frameworl for Analysis of
Constitutional Issues

In much the same way that federal
judicial review of land use regulation in
general re-emerged in the mid-twentieth
century,” issues under the free exercise
prong also rose to prominence. The
U.S. Supreme Court decided cases
analyzing the Free Exercise Clause in
other contexts,'® and those decisions
provide the framework for analyzing
land use regulations. Unlike cases under
the Establishment Clause of the First
Amendment, which can be characterized
as analyzing governmental action under
a singular framework,” free exercise
cases, particularly in the land use arena,
are now examined using a balancing of
interests. Though this is not as random
as a case-by-case analysis might suggest,
these balancing tests look to the values
and principles protected, the govern-
mental interests sought to be furthered,
and the impact of land use controls on
religious exercise.

Early cases analyzing police power
enactments affecting religious exercise
outside of the land use arena called into
play a consideration of a direct versus in-
direct burden on religion,” and required
a higher showing of a “substantial state
interest” to justify the regulation.”” The
resulting conflict made the use of the
balancing test a difficult exercise.

Initially, land use controls, like most
other governmental controls affecting
religious use and institutions, were
reviewed under the strict scrutiny/
compelling governmental interest test,
applied when the regulation impinged
on specifically-enumerated constitutional
rights. One early exception was the
Sixth Circuit’s decision mentioned
eatlier, which restricted the application
of the Sherbert test where a zoning
ordinance restricted only location
options, without a complete ban.

Another case upheld an enforcement
action to prohibit a rabbi from conduct-
ing religious services in a converted
garage adjacent to his house in a single-
family-zoned district which prohibited
churches, though they were permitted
uses in all other districts.?> The court
applied a two-part analysis: (1) the

: ordinance had to regulate conduct rather :
: than belief, and had to have a secular

! effect and purpose (noting that zoning

¢ laws generally met this test as they regu-

! lated conduct—land use—for the secular

| purposes of preventing incompatible

i land uses, controlling traffic and noise,

i and the like), and (2) there had to be an

. appropriate balance between the gov-

: ernmental interest being advanced and

: the burden placed on religious practices.

: Analyzing the governmental interest

© entailed inquiry into the impacts that

: would be caused by a religious exception

! to the regulation, and whether the least

! restrictive regulation possible had been

i chosen. Assessing the burden on reli-

: gious practices required inquiry into the ;
! importance of the burdened practice and
the degree of interference with it.

The resulting clash
between the protections
afforded to religion by
the Free Exercise Clause,
and the limits on
favorable treatment for

religious uses imposed
by the Establishment
Clause, hasbeen ongoing
in terms of both legisla-
tive action and judicial
review.

In another case, where a secular

i purpose and intent were not so evident

i and there was considerable evidence

i of religious discrimination, a court

i invalidated the denial of approval to use
! an existing house, near a college campus
! in a residential zone, for a mosque.”’ An
{ Islamic Center was proposed for a site,
! within walking distance of the campus,
{ which provided all recommended off-

: street parking. The ordinance permitted
religious uses by right only in outlying

rural areas, and the nearest such zone
was three miles from campus. Also, 26
various Christian churches were located
in zoning districts closer to campus,
where religious uses were permitted
only as an “exception” approved by

the city council: all nine requests for
exceptions made by Christian churches
after adoption of the zoning had been
approved. The city council denied the
exception on the basis of a neighbor’s
complaint about congestion, parking,
and traffic problems. The court had
little difficulty in concluding the denial
substantially burdened religious practices
(by allowing no sites for worship within
walking distance of campus) and was
not narrowly drawn in support of a
substantial governmental interest,

In 1990, the U.S. Supreme Court
eased the burden of justifying police
power regulations by moving away from
strict scrutiny when the regulation
concerned was a “neutral law of general
applicability.”?? The law at issue was an
unemployment compensation statute
which denied compensation to persons
discharged for misconduct. Smith
was fired from his position as a drug
counselor for using peyote, a controlled
substance under state law. Smith, a
member of the Native American Church,
claimed his use was a protected religious
ritual. The prevailing opinion upheld
the statute, finding the Constitution did
not requite government to demonstrate
a compelling interest to validate a facially
neutral law.?? Conditioning compliance
with the statute on a person’s religious
beliefs went too far in limiting the scope
of a neutral law of general applicability,
and striking the balance between
protection for religious use and the
public interest was a legislative task, not
a judicial one.

Three years later, in a decision more
directly involving land use, the U.S.
Supreme Court invalidated an ordinance
that banned slaughtering animals in
religious rites.* The ordinance was
found to differ from the law in Smith
in that it focused directly on religious
exercise; in addition, the restriction on
killing only for such “rituals” lessened
the claim that the City sought to further
substantial interests associated with
public health. Absent a neutral, generally
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applicable basis for enacting the
regulation, the Court’s review reverted
to strict scrutiny and the ordinance
failed that test.

In reconciling these rulings,
judicial scrutiny can be expected
to focus on the true basis for the
enactment. Controls seeking to target
a religious practice will not survive
even if disguised as general, neutral
enactments. A primary lesson to be
taken is that local governments must
carefully craft ordinance language,
and the legislative history should
demonstrate a neutral focus, unrelated
to any religious exercise.

Free Exercise and Land Use
The First Amendment’s treatment of
religion may be described as placing
local government land-use controls
between the proverbial rock and
a hard place. On the one hand,
treating a religious use or institution
“just like” any other party to a land
use issue may be seen as denying or
substantially limiting the right of
free exercise. However, the special
treatment of religion, when viewed
as government action that may have
the purpose and effect of furthering
religion, can lead to claims under the
Establishment Clause. Thus, local
governments must operate within a
band between these two prongs of the
First Amendment, and how narrow
ot wide that band may be varies based
on current legislative and judicial
views of the First Amendment. Other
factors that influence an outcome
include the character and purpose of
the regulation, and the nature of the
interference with religious exercise.
Though this article primarily ad-
dresses Free Exercise, a brief review of
Establishment Clause issues adds to a
more complete understanding of the
law. A local government's ability to
utilize land use controls to grant “spe-
cial treatment” to religious uses has
not been expressly decided by the U.S.
Supreme Court,? although decisions
regarding the exercise of other police
powers provide guidance. A statute
prohibiting a person from being re-
quired to work on a day he proclaimed
to observe as a Sabbath was found to

be invalid as having a primary purpose
of advancing religion.’® In another
case, a statute exempting church-related
organizations from prohibitions against
religious discrimination in employment
was upheld, in the case of an individual
fired from a job in the organization’s
gymnasium because he was not a
church member.?

The First Amendment’s
treatment of religion
may be described as

placing local government
land-use controls between
the proverbial rock and

a hard place.

A primary concern of the
Free Exercise Clause is whether
governmental action must provide relief
from an otherwise generally-applicable
requirement. The clause can be viewed
as aimed primarily at an individual’s
freedom to believe, which is deemed
absolute, while a person’s ability to
act on such beliefs is not protected
absolutely. Put another way:

Questions of free exercise
usually arise when a citizen’s
civic obligation to comply with

a law conflicts with that citizen’s
religious beliefs or practices. If

a law specifically singled out a
specific religion or particular
religious practice, under current
Supreme Court rulings it would
violate the First Amendment.
Controversy arises when a law is
generally applicable and religiously
neutral but nevertheless has the
“accidental” or “unintentional”
effect of interfering with a
particular religious practice or

belief.?8

Free exercise decisions from
non-and-use case law may involve
compulsory governmental actions
that impinge on religious belief. The
land use claim usually asserts that the

governmental action interfered with
action premised upon a religious belief,
So characterized, a government does
possess a reasonable sphere in which its
actions may be upheld, with outer limits
imposed on governmental action that
would seek to forbid all religious activity.

The difficulty lies in determining
when a governmental regulation takes
the form of coercion to refrain from
doing something in violation of religious
principles. At one end of the decisional
spectrum are cases, such as that in
which the Supreme Court allowed the
construction of a road and logging
activity in areas held sacred by certain
Indian tribes.?” More or less reversing
the inquiry, the Court stated the Free
Exercise Clause addressed what the
government may or may not do to an
individual, not what an individual may
exact from a government.”® Incidental
effects of governmental action that do
not coerce individuals to act so as to
violate their religious beliefs are not
required to meet a compelling interest
standard.

The more mundane aspects of land
use controls, such as compliance with
setbacks and basic building code
requirements, do coerce behavior. Any
free exercise challenge to such controls
must arise from religious doctrine, and
concern over religious use compliance
with these controls must arise not just
because the owner or user is a religious
institution. In other words, protections
under the Free Exercise Clause do not
entitle a religious organization to special
benefits under a land use ordinance.”

Another key issue in assessing land
use conttols under free exercise is the
government’s ability to define religion
or religious use. A number of cases
suggest that a government's inquiry into
the “validity” of a religion may lead to
potential First Amendment protection
violations,* although it may be
permissible for a government to verify
the sincetity of one’s religious belief.*
Treading in these areas will be viewed
strictly by a reviewing court, yet some
of these older cases may not be applied
as stringently when reviewing claims
of exemption from otherwise generally
applicable laws,

continued on page 33
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cont'd from page 27

Conclusion
Coercive governmental action will
face stringent scrutiny, increasing
with the action’s impact on the ability
to exercise one's religious belief. A
more usual concern, in the land use
context, will address governmental
regulation seeking to bar conduct
(including religious activity) that is
deemed harmful to legitimate societal
issues. Such controls may be assessed
by the application of a spectrum of
concerns, including;: the severity of
the impact on religious belief and
practice; the existence of realistic and
practical alternate means of carrying
on the religious belief or practice; and
an examination of the nature and
importance of the societal interest in
upholding and applying the regulation
in general, and as applied to the
religious activity.

As a final note, it is important
to realize that the state and federal
legislatures, within their proper spheres

of influence, may expand on religious
protections, limiting local government
land use control authority still further.
Most notable at the present time are
the federal RLUIPA, and similar state
laws characterized by or using the title
of Congress's initial failed attempt to
limit local government land use controls
related to religious use, the Religious
Freedom Restoration Act of 1993.%
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